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Our Story
This document was created by a group of parents in Dallas, Texas who have children with dyslexia. The
friendship and solidarity among these parents grew from one primary shared objective: to improve
public-school education and support for their children.
Conversations among this group of parents initially focused on obtaining (or offering) help and advice
with struggles and obstacles that individual children were personally facing at school (or that parents
were facing as they tried to advocate for them). As parents began to realize, however, that many of their
own struggles were, in fact, common to the experience of a broad swath of “dyslexia families” in their
school district, parent conversations gradually evolved to focus on increasingly “big picture” issues facing
students with dyslexia in the state of Texas as a whole.
Over the course of several years, the parents began to call themselves the “Kitchen Table” group, in
reference to the countless number of hours spent in conversation during informal gatherings at each
other’s kitchen tables as they problem-solved and worked together on behalf of their children. In the
wake of the 2020 COVID-19 pandemic, the group could have been re-named the “Front Yard” or “Virtual
Kitchen Table” group, as parents have continued to meet in each other’s front yards, while also expanding
across the state via virtual connections with other concerned parents.
In the course of their discussions, the Kitchen Table parents have been able to identify several challenges
posed by what is often called “Texlexia”: Texas’ current, somewhat idiosyncratic dyslexia-services
approach that fails to align itself with the structure and statutory language of the federal Individuals with
Disabilities Education Act (IDEA, commonly known as “special education”). Texas’ approach stands in
contrast to the public education dyslexia-services programs of most other states in the union, which tend
to be much more closely aligned with IDEA.
In the course of their friendship, mutual support, conversations, networking, and research, the Kitchen
Table parents have also come to identify several discrete ways in which the Texas legislature could
provide timely and sorely needed educational support to students with dyslexia and related learning
disabilities who have enormous potential to succeed academically, but who are being left behind by the
current educational system.
Still, the Kitchen Table group is merely a parent group. It is neither political nor partisan, nor does it raise
money or take financial contributions: the group’s members are simply parents concerned for their
children and the other children in Texas who struggle with dyslexia. By the same token, these parents are
inexperienced and unfamiliar with the process of spearheading legislative solutions -- or garnering the
attention and support of representatives and senators who might be inclined to sponsor such legislative
solutions -- to public education issues such as these.
The Kitchen Table parents are committed to the idea that reading is fundamental to education, and that
access to appropriate reading instruction for all children is truly a bipartisan issue. Compelling evidence
from a convergence of reading research indicates that 90% to 95% of all students can achieve literacy
levels at or approaching grade level, including students with dyslexia and other learning disabilities.1

1

Students succeed when intensive, comprehensive, and high-quality prevention and early intervention instruction is
provided by well-trained and well-supported teachers. (c.f. Al Otailba, Connor, Foorman, Schatschneider, Greulich,
Sidler, 2009; Al Otaiba & Torgesen, 2007; Rashotte, MacPhee, Torgeson, 2001; Shaywitz & Shaywitz, 2006; Torgesen,
2007; Vellutino & Fletcher, 2007.)
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The Kitchen Table parents also realize that the time and attention they have been able to give to their
children and to broader advocacy is not available to all parents of children with dyslexia. On a large scale,
this creates equity issues for struggling readers with dyslexia whose parents do not know about or are
not able to afford private schools, tutors, advocates, or attorneys to ensure their child receives an
appropriate education.
For dyslexic students specifically, scientific research shows clear links between un-addressed reading
difficulties and attention/focus issues, anxiety, depression, school drop out, incarceration, and suicide.2
Students with unaddressed learning differences often face lifelong challenges, frustration, and failure as
they are . . . less likely to graduate high school, enroll in and complete college, and hold a job compared to
their peers. Schools and districts will continuously seek goals for student achievement and development
that are beyond reach if the learning needs of [students with learning and attention issues] go unmet. And
our workplaces, communities, and . . . society will lose out on valuable talent that hasn’t been recognized
nor nurtured.”3
As one Kitchen Table parent said, “Every time I do something to help my child that costs money, my heart
goes out to the families that can't do that.”
To that end, this document was created with the goal of providing background information to legislators
and other concerned parties to help them understand the current context of how students with dyslexia
are served in Texas, to explain the risks of maintaining the current approach, and to make suggestions for
how to improve the education of students with dyslexia in Texas.
The Kitchen Table parents are hopeful that the Texas legislature will be willing to take timely, proactive
steps to improve the education of students with dyslexia by aligning state-wide practices with the
Individuals with Disabilities in Education Act. We welcome collaboration with others who share this hope!

2
3

https://www.nature.com/articles/s41539-017-0008-3/
https://www.ncld.org/research/forward-together
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Executive Summary
Texas has a long and unique history with dyslexia. Decades ago, Texas was one of the first states to
ensure high expectations and appropriate intervention for students with dyslexia. At that time, special
education was a “place” in a school building for students with disabilities. Now, it has evolved (rightly) to
a “service” that supports students with disabilities in any school setting, including Honors and AP classes
for college-bound students. Support provided to students with dyslexia or other disabilities via special
education does not limit a student's academic potential or opportunities during K-12 education or beyond.
As the landscape of educating students with disabilities has evolved, recent staggering fines and strong
censures from the federal government dictate that the current Texas approach to students with dyslexia
must evolve as well.
Texas must update the Texas Education Code, and the Texas Dyslexia Handbook contained in it, to
ensure that the state becomes compliant with the federal Individuals with Disabilities Education Act
(IDEA), which is commonly referred to as special education. Dyslexia is specifically named in IDEA as a
Specific Learning Disability.
Students identified as dyslexic in Texas are a
 lready entitled to all of the additional services and
protections available under IDEA. IDEA expressly states that the s
 everity of a disability is not relevant, but
rather the existence of a learning disability c
 ombined with a need for special education and related
services.
Texas must align dyslexia services with IDEA by recognizing that intervention necessitated by a student’s
disability is “specially designed instruction” provided via special education. Texas must end the
mischaracterization of dyslexia intervention as “general education intervention,” as it is provided to
students with an identified disability (dyslexia) who are removed from the least restrictive environment
(LRE) of the general classroom into a setting occupied exclusively by students with the same disability
who receive intervention in a program designed for their disability and taught by someone who is required
to have training in their disability.
Serving students with dyslexia via IDEA provides substantial protections and procedures to ensure
students with dyslexia derive a meaningful benefit from the interventions provided. Students have
Individualized Education Plans (IEPs) that include goals and progress monitoring related to intervention.
If progress is not made, goals and intervention must be adjusted to ensure benefit. None of these
protections exist when students receive intervention under a 504 plan, as Section 504 of the
Rehabilitation Act of 1973 is a law focused on a
 ccess for individuals with disabilities (such as wheelchair
ramps), not the education of students with disabilities. Unfortunately, Texas currently serves 75% of its
students with dyslexia with a law that is a poor match for their needs. The approach has also clearly put
Texas out of compliance with IDEA.
Texas is also losing out on much needed federal funds with its approach of serving 75% of students with
dyslexia outside of IDEA. W
 hen students with dyslexia are served via IDEA, federal funds provide relief
and flexibility for the budgets of local schools. This is also an advantageous time for Texas to make such
a shift, as it would position Texas to benefit from the anticipated increase in the federal funding of IDEA
with the new administration in Washington, D.C. The new administration has said providing increased
IDEA funding to states is a priority. If Texas moves now to appropriately identify students with dyslexia
under IDEA, the state will be well positioned to receive maximum benefit when new federal funding
decisions are made.

02-12-21

5

Below are 3 recommendations for consideration by the Texas legislature to align Texas dyslexia services
with IDEA.
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History of Texas’ Approach to Special Education & Dyslexia

1980s
In the 1980’s, advocates for students with dyslexia codified new laws governing dyslexia education in the
Texas Education Code. Texas was one of the first states to take such a step, and all involved wanted to
ensure that schools maintained high expectations for students with dyslexia and provided all of them with
the necessary support and instruction to reach those expectations. T
 he initial decision for this placement
was driven by the realities of special education services at the time, which operated as a “place” and not a
“service” designed to meet the needs of all students with disabilities, including dyslexia. Over time, Texas
students with dyslexia have been negatively impacted by the unintended consequences of those
decisions.
Ironically, by carving out "dyslexia" for special consideration, Texas dyslexia laws in effect began to
undercut protections for students with dyslexia: By driving school districts to draw the illogical
conclusion that “dyslexia” no longer fell within the scope of the definition of the Individuals with
Disabilities Education Act’s “Specific Learning Disability” (“SLD”) eligibility category (SLD is one of IDEA’s
13 disability categories, and the one that expressly names dyslexia as an example), the new
Texas-specific dyslexia laws inadvertently stripped children and their families of their rights and
protections under IDEA (commonly known as “special education”). This action left parents and students
in a “no-man’s land” without rights, protections, or redress. Indeed, the Texas-specific dyslexia laws
provide n
 o forum or process by which to file state-level complaints related to noncompliance with Texas
dyslexia law, which includes the Texas Dyslexia Handbook (codified at section 74.28 of the Texas
Administrative Code) .
Yet, the persistent conclusion that began to be drawn by school districts across Texas more than three
decades ago in the wake of the new Texas dyslexia laws, i.e., that students identified with a very specific
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learning disability (dyslexia) did not in fact have a “”Specific Learning Disability,” not only defied logic, but
was also clearly erroneous. In fact, students with dyslexia r outinely were being -- and continue to be -pulled out of their general education classroom to receive s
 pecialized instruction from a Language
Therapist or Dyslexia Specialist. This instruction is specifically designed and targeted to remediate the
specific learning disability of dyslexia.
Equally concerning, many students and families began to be -- and continue to be -- denied access to a
Full Individual Evaluation (FIE), which is the only school evaluation that can identify the 60% - 80% of
dyslexic students who have other co-occurring disabilities (e.g., ADHD, dysgraphia, dyscalculia, executive
functioning impediments, slow processing, etc.). Texas dyslexia law steers dyslexia towards Section 504
placement rather than IDEA/ special education placement through Texas’ uniquely circumscribed initial
assessment process. Specifically, Texas dyslexia law allows students for whom dyslexia is suspected to
be given a limited, “dyslexia only” assessment that is f ar less comprehensive in scope than the FIE initial
assessment required by federal law under IDEA. Moreover, Texas dyslexia law sets no time limit on how
long schools have to assess students and requires n
 o parent input or mandatory participation from
parents as legally-required members of the 504 team (again, in contrast to the “Admission, Review &
Dismissal” (“ARD”) meetings required under IDEA). This superficial, narrowly-circumscribed, and
non-time-bound initial assessment provided under Texas law fails, time and time again, to reveal the
co-occurring learning disabilities of many, and likely most, students with dyslexia, who are left to struggle
academically and emotionally as they fall further and further behind their peers in learning and
achievement.
Although doubtlessly well-intentioned initially, time has shown that Texas’ approach falls short in many
areas where federal law (IDEA) intentionally confers specific provisions and protections to students with
learning disabilities and their families. By forcing the puzzling conclusion, albeit unintentionally, that a
specific learning disability is not a specific learning disability, Texas dyslexia laws actively discourage the
provision of dyslexia services pursuant to a federal statute specifically designed for education services
(IDEA). By the same token, these same Texas laws steer the provision of dyslexia services to fall within
the scope of a different federal statute (the Rehabilitation Act) designed primarily for general access
(such as wheelchair ramps), not education.
In a similar vein, many school districts across the state persist in denying that specialized instruction
(such as the pull-out intervention programs administered only to students with an identified learning
disability (dyslexia), including Take Flight, MTA, Wilson and similar curricula) is “specially designed
instruction,” because conceding this point would, in fact, trigger the protections of IDEA and special
education laws. Many school districts therefore insist on maintaining the legal fiction that intervention
programs specifically designed to remediate dyslexia in students with dyslexia are not “specially
designed instruction,” but rather “general education” interventions.4 Thus, Texas dyslexia laws have been
trying to force a square peg into a round hole, and have unwittingly undermined the education of children
with dyslexia across the Lone Star state.

See more discussion of this issue below under sections entitled “Mischaracterizing Dyslexia Intervention as General
Education Intervention,” and “Risks of Maintaining Current Approach - Current Legal Developments Regarding
Dyslexic Students,” as well as ensuing discussion of the federal court case William V. v. Copperas Cove Indep. Sch.
Dist., W. D. Tex. (Waco Division) ( Oct. 2019), in which the court rejected the school district’s contention that dyslexia
intervention curriculum was a “general education” intervention.
4
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2004 - 2017
In 2016, The Houston Chronicle’s “Denied” series exposed Texas’ illegal 8.5% cap -- implemented in 2004
-- on special education enrollment.5 The cap officially ended only after the U.S. Department of Education
began investigating the matter in 2017. The current national average for students served by special
education is 14%6, of which 33% had specific learning disabilities (of which dyslexia is the most prevalent
subtype).7
2018
Currently, the Texas Education Agency (TEA) is under a federal Corrective Action Plan issued by the U.S.
Department of Education in January 2018 to address the state’s violation of federal disability law.8 The
investigation’s cover letter and monitoring report mention dyslexia 47 times.9 10 The monitoring report
lists three specific areas in which TEA failed to comply with Federal law, all of which impact students with
dyslexia:
1. TEA failed to ensure that all children with disabilities residing in the State who are in need of
special education and related services were identified, located and evaluated, regardless of the
severity of their disability, as required by IDEA section 612(a)(3) and its implementing regulation
at 34 CFR §300.111. (This is known as the “Child Find” mandate.)
2. TEA failed to ensure that a free appropriate public education (FAPE) was made available to all
children with disabilities residing in the State in Texas's mandated age ranges (ages 3 through
21), as required by IDEA section 612(a)(1) and its implementing regulation at 34 CFR §300.101.
3. TEA failed to fulfill its general supervisory and monitoring responsibilities as required by IDEA
sections 612(a)(11) and 616(a)(1)(C) and its implementing regulations at 34 CFR §§300.149 and
300.600 and 20 U.S.C. 1232d(b)(3)(A) to ensure that Independent School Districts throughout the
State properly implemented the IDEA's “Child Find” and FAPE requirements.
2019
In May 2019, the Texas legislature spent $223 million in state funds to pay a penalty from the federal
government for illegally decreasing spending on special education in recent years. A federal statute
prohibits states from reducing funding for students with disabilities from year to year. The $223 million
represents nearly 25% of Texas' annual federal special education grant.11 The state’s lawyers argued that
Texas decreased spending on students with disabilities during this time frame because those students
ostensibly did not need services that were as costly as in previous years. However, the United States
Court of Appeals for the Fifth Circuit flatly rejected that argument.12
2020
The director of the U.S. Department of Education’s Office of Special Education Programs (OSEP) issued a
letter to the Texas Education Commissioner, who oversees the Texas Education Agency, indicating that
OSEP still cannot determine whether the TEA’s corrective actions have been “sufficient to fully address
the noncompliance identified in OSEP's January 11, 2018 monitoring report.”13 Concern exists that even
5
6
7
8

https://www.houstonchronicle.com/denied/

https://nces.ed.gov/programs/coe/indicator_cgg.asp

https://www.ncld.org/wp-content/uploads/2014/11/2014-State-of-LD.pdf

https://www.ed.gov/news/press-releases/us-department-education-issues-findings-texas-individuals-disabilities-edu
cation-act-monitoring
9
https://www2.ed.gov/fund/data/report/idea/partbdmsrpts/dms-tx-b-2017-letter.pdf
10
https://www2.ed.gov/fund/data/report/idea/partbdmsrpts/dms-tx-b-2017-enclosure.pdf
11

https://www.texastribune.org/2019/04/05/texas-estimates-it-may-owe-feds-223-million-special-education-funding/
12
h
 ttp://www.ca5.uscourts.gov/opinions/pub/18/18-60500-CV0.pdf
13
https://www2.ed.gov/fund/data/report/idea/partbdmsrpts/tx-b-2020-dmsletter.pdf

02-12-21

9

years later, Texas has yet to overhaul a system that illegally deprived thousands of students with
disabilities of needed special education services.14 The letter and accompanying enclosures mention
dyslexia more than 50 times. The current finding echoes the findings from the 2018 investigation.
In particular, many schools persist in deeming students with dyslexia to be automatically (and
inaccurately!) ineligible for special education. This persistent problem as well as other problems arising
from the inappropriate manner in which dyslexic students are served in Texas are addressed in the
October 2020 OSEP letter. On a large scale, this creates equity issues for struggling readers with dyslexia
whose parents do not know about or are not able to afford private schools, tutors, advocates, or attorneys
to ensure their child receives an appropriate education. A few excerpts from the letter are included in the
Appendix.

How Texas Systematically Denies Students With Dyslexia Access
to Special Education Services

The guidance of the Texas Dyslexia Handbook creates an education system where d
 yslexia is the only
disability in Texas where students receive intervention via a limited 504 plan. The 2018 Texas Dyslexia
Handbook encourages practices that result in approximately 75% of Texas dyslexic students being served
on a 504 plan (instead of through an Individual Education Plan (IEP) via IDEA).15

14

https://www.texastribune.org/2020/11/05/texas-schools-failing-special-education-students/?fbclid=IwAR2aoH01AG
ehCPCOSSx4tzb0Lcs_Ir-e3kROj3HcLNzHkIKdcgxra20aup4
15
TEA Dyslexia Monitoring Overview / October 2020: h ttps://www.youtube.com/watch?v=GR4DhjuZGt0&t=3614s
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Several practices limit the number of dyslexic students served by special education in Texas, as clearly
seen in a flow chart from the 2018 Texas Dyslexia Handbook (p 35):
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Choice of Initial Evaluation Route
The Handbook permits and normalizes an initial “dyslexia only” evaluation via the 504 path. These
evaluations are typically performed by dyslexia therapists with limited training in dyslexia evaluation and
no training or licensing in identifying other commonly co-occuring disabilities. Research (including that
published by the National Institutes of Health) indicates that 60% - 80% of dyslexic students have other
co-occurring disabilities (e.g., ADHD, dysgraphia, dyscalculia, executive functioning impediments, slow
processing, etc.).16 17 18

For the majority of students, the excessively narrow and limited focus of a “504 dyslexia evaluation”
actually p
 revents o
 ther co-occurring disabilities from being identified, and thereby not only perpetrates
Child Find violations but also limits the effectiveness of the school’s attempt to educate those students
because the school ultimately lacks the full picture of the students’ learning challenges. Precious years
are lost when a school provides intervention believing a child is “only dyslexic” and then learns years later
that the intervention was not effective because of other co-occurring challenges that could have been
identified and addressed from the outset.
By contrast, a Full Individual Evaluation performed as the first step of the special education process is
required to assess students “in all areas r elated to the suspected disability” and is conducted by highly
trained evaluators. (34 C.F.R. 300.304(c)(4)) Performing a Full Individual Evaluation meets the
requirements of IDEA’s Child Find mandate, which r equires all school districts to identify, locate, and
evaluate all children with disabilities, regardless of the severity of their disabilities.19 (34 C.F.R.
300.111(a))
In many Texas schools, campus staff regularly discourage parents from requesting Full and Individual
Evaluations (FIE’s) for their children when dyslexia is suspected. This recurring pattern of informal
dissuasion or verbal refusal to conduct timely comprehensive evaluations of students with dyslexia,
routinely delays the appropriate early identification of those students, thereby violating Child Find.
Although the Texas Dyslexia Handbook does describe the option of conducting a Full Individual
Evaluation as the initial evaluation route, many districts will not adopt this as their practice unless it is
required.
From the initial publication of the handbook, federal and state leaders have expressed grave concern with
the 2018 Texas Dyslexia Handbook (See letters in Appendix). One letter in the Appendix is from National
Center for Learning Disabilities (NCLD), excerpt below:
I understand that the Texas Education Code § 38.003 grants the SBOE the authority to adopt
rules and standards for screening, testing, and serving children with dyslexia, and the SBOE
updated those policies in 2018 within the new Handbook. We appreciate Texas’s commitment to
universal screening for children in kindergarten and, if necessary, first-grade, and to increase
teacher professional develop so educators can better identify and serve children with dyslexia or
other related disorders; however, we are deeply concerned by the referral and evaluation process
16

h
 ttps://www.ncbi.nlm.nih.gov/pmc/articles/PMC3878726/

17

https://www.understood.org/en/learning-thinking-differences/child-learning-disabilities/dyslexia/understanding-dysl
exia#item2
18

https://www.95percentgroup.com/docs/default-source/understanding-dyslexia/understanding-dyslexia-resource_co
morbidity.pdf?sfvrsn=2
19
h
 ttps://www.wrightslaw.com/info/child.find.mandate.htm
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for dyslexia which violates the procedures and intent of the Individuals with Disabilities Education
Act (IDEA) and Section 504 of the Rehabilitation Act (Section 504). The policy also undercuts the
federal rights afforded to parents and children under IDEA and Section 504.
I urge you to revise the handbook to ensure that Texas adheres to central provisions of the IDEA,
including Child Find and evaluation procedures for all children suspected to have a disability. I
believe that without such changes, TEA and local educational agencies (LEAs) within the state
are in violation of federal law and cannot identify and meaningfully serve children with learning
disabilities.

Mischaracterizing Dyslexia Intervention as General Education Intervention
A single critical phrase in the 2018 Texas Dyslexia Handbook, in effect, excludes most dyslexic students
from special education in Texas. The Handbook created new terminology, “Standard Protocol Dyslexia
Instruction,” to describe the type of specialized instruction that dyslexic students are to receive in Texas.
In coining this phrase, the Handbook also deems this type of instruction ostensibly to be a “general
education” intervention for students with dyslexia that, by implication, somehow falls outside the scope of
the “specially designed instruction” contemplated by IDEA.
Categorizing dyslexia intervention as a “general education” intervention is patently at odds with the
reality that students who receive dyslexia intervention must first be identified by their school as having
dyslexia (a disability named in IDEA). Obviously, dyslexia intervention is n
 ot offered to the general
population of students. Moreover, the instruction offered is not only specially designed for dyslexia
remediation, but is also administered in a setting distinct and separate from the general classroom.
Indeed, students who have been identified with dyslexia and who are placed in such programs typically
are pulled out for specialized dyslexia instruction 45 minutes each day for a period of 2-3 years.
Finally, characterizing dyslexia intervention as a “general education” intervention generally leaves
educators under the misguided (and false) impression that students who are dyslexic are “only” dyslexic
and will merely need to complete the school’s “general education” dyslexia program to reach their
appropriate academic/ reading level; no other instructional supports or interventions will be necessary.
This misguided consensus and one-size-fits-all approach, in turn, leads Texas schools to forego
evaluating students with the benefit of a Full Individual Evaluation (FIE, part of IDEA) when dyslexia is
suspected. Ultimately, the other impediments and learning disabilities that typically co-occur with
dyslexia go undetected and unremediated.
[Note: The dyslexia intervention described above references programs such as Take Flight, Wilson, MTA,
etc.that require the identification of dyslexia prior to accessing. As a reminder, Response to Intervention
(RTI) does n
 ot require an identified disability and are delivered for a time period that should “generally not
exceed a grading period,” according to the RTI Network, a program of the National Center for Learning
Disabilities (NCLD).20 Further, the RTI Network advises that if students do not make progress during a
series of increasingly intensive short-term interventions, students “are then referred for a comprehensive
evaluation and considered for eligibility for special education services under the Individuals with
Disabilities Education Improvement Act of 2004 (IDEA 2004).” The RTI approach does not support a daily
Tier 3 intervention that lasts for a year to several years under general education. Rather, the referral to
special education indicates that intervention of such duration and intensity linked to an identified
disability would fall under special education’s “specially designed instruction.” However, Texas’ current

20

h
 ttp://www.rtinetwork.org/learn/what/whatisrti
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approach for students with dyslexia receiving intervention under a 504 plan allows for years of daily
intervention for an identified disability via ‘general education.’]

US Office of Special Education Programs (OSEP) October 2020 Letter to TEA: Excerpts
re Texas Dyslexia Practices Described Above
Below are a few excerpts from the October 2020 Letter to TEA from US Dept of Education’s Office of
Special Education Programs (OSEP)21 that address how students with dyslexia are served in Texas. The
Appendix contains additional excerpts.
Summary
Texas isn't ensuring students with disabilities, especially those with dyslexia, are getting the extra
help they need, federal education officials said in an October 19, 2020 letter to the TEA, echoing
findings from a 2018 investigation.22
In particular, many schools are still consistently (and inaccurately) declaring students with
dyslexia are automatically ineligible for special education. This and other problems with how
dyslexic students are served are addressed in the letter to TEA, as dyslexia is mentioned 50+
times.
Excerpts
“Some stakeholders stated that school officials informed them that their children's dyslexia
diagnosis indicated that d
 yslexia did not warrant an evaluation for special education and related
services under IDEA.”
“. . . LEAs were not properly implementing IDEA's child find and FAPE requirements. For
example, staff members from two schools stated that b
 efore conducting an IDEA evaluation to
determine eligibility for special education and related services, a student must show a lack of
academic progress in the State's dyslexia program.”
“. . . OSEP explored LEA and local school practices related to the implementation of the revised
[2018] Dyslexia Handbook, particularly the implementation of IDEA requirements for evaluation
and identification of children with dyslexia as children with disabilities under IDEA. . . there was
continued confusion regarding the interpretation and implementation of the revised Dyslexia
Handbook, specifically with regard to evaluation and identification of children with dyslexia who
may be identified as needing special education and related services under IDEA but who are
receiving services under Section 504. . . one LEA administrator stated that in Texas, a student
could not be found eligible for special education and related services under IDEA based on
dyslexia and that dyslexia is not considered a specific learning disability. This statement is
inconsistent with IDEA’s definition of specific learning disability in 34 C.F.R. § 300.8(C)(10)(i),
which specifically identifies dyslexia as a condition that could qualify as a specific learning
disability. Another LEA administrator stated erroneously that special education for children with
21

h
 ttps://www2.ed.gov/fund/data/report/idea/partbdmsrpts/tx-b-2020-dmsletter.pdf
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https://www.texastribune.org/2020/11/05/texas-schools-failing-special-education-students/?fbclid=IwAR2aoH01AG
ehCPCOSSx4tzb0Lcs_Ir-e3kROj3HcLNzHkIKdcgxra20aup4
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dyslexia is only for children not making progress through the dyslexia program . . .”
“A staff member from another LEA [incorrectly] stated that when a child can make educational
gains from the dyslexia program, the student is not eligible for special education. OSEP
interviewed some staff members who were confused about whether or how the supports
provided through the State’s dyslexia program could be included in the IEP of a child with
dyslexia who is identified as an eligible child with a disability. Several school staff members
interviewed by OSEP expressed a need for clearer guidance on dyslexia and IDEA eligibility.”

Challenges of 504 Plans for Students Needing Intervention
Texas schools typically initiate a “dyslexia-only” evaluation as the first step for testing students who
struggle to read (or who exhibit other markers of dyslexia), and the Texas Dyslexia Handbook enables
schools to funnel these students directly into a pre-selected, fixed-duration dyslexia intervention program
(albeit one that has been mischaracterized as a “general education” intervention). As such, students
typically do not have access to the more comprehensive Full Individual Evaluation (FIE) provided via IDEA.
An FIE would uncover co-occurring learning disabilities that should, along with dyslexia, appropriately be
served by a Individual Education Plan (IEP) (a plan replete with achievement goals and progress
monitoring that is specifically tailored for the child).
Once the predetermined duration of the dyslexia program has ended, students are often simply released
or “exited” from the school’s “gen ed” dyslexia program -- whether or not the school’s preselected
one-size-fits all dyslexia program has improved their academic skills much or at all. At that point, a 504
plan contains no requirement for any follow-up evaluation to determine whether a child’s specific learning
deficits have a
 ctually been remediated (or whether they instead require more follow-up intervention).
Currently, 75% of students with dyslexia in Texas are served by a 504 plan. While 504 plans can work very
well to level the academic playing field with regard to educational a
 ccess, they are, unfortunately, a blunt
instrument ill-suited to help dyslexic students who continue to require progress monitoring and
intervention. This is because 504 plans are designed to provide accommodations, not instruction. For
example, while 504 plans d
 o often provide students with extra time to complete work, thereby

allowing or compensating for impediments posed by dyslexia (such as slow processing speed or
weak reading skills), these plans a
 re not designed to deliver and monitor t he e
 ffectiveness of
intervention targeting a learning disability. By way of illustration, compare an ADA-mandated ramp
designed to accommodate entry of students wearing casts or using crutches, with a physical
therapy regimen designed to enable those students to regain the muscle strength and conditioning
required to climb stairs: the former is an accommodation, the latter an intervention.

A Place for 504 Plans
Although Texas needs to shift to serve more students with dyslexia under IDEA, there is still a place for
dyslexic students to be served by a 504 plan. For example, a student might meet Prong #1 of being
identified as a student with a Specific Learning Disability (dyslexia) but not need “specialized instruction”
as a result (Prong #2). An example could be a student whose dyslexia has been remediated to the point
that only basic accommodations are needed in order to access and benefit from the education
experience of his non-disabled peers. A student like this, who might only need extra time and audio books,
would be well-suited for the accommodations a 504 plan provides to ensure access to education.
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Texas: Dyslexia & Special Education

Funding: IDEA vs Section 504
When students with dyslexia are served via IDEA, more funds become available to provide services.
Schools receive funds from the federal government for each student served via IDEA (special education).
In 2019 with the passage of House Bill 3, Texas added a Dyslexia Allotment, which provides state funds to
schools for each student identified with dyslexia or a related disorder.
However, with Texas’ current approach, schools only receive state funds, not federal funds, for 75% of
students identified with dyslexia, even though dyslexia is a disability named in IDEA. Thus, another
advantage to serving more students with dyslexia via IDEA (rather than via Section 504) are the federal
funds available to serve students.
A benefit of aligning Texas dyslexia services with IDEA is that it would position Texas to benefit from the
anticipated increase in the federal funding of IDEA with the new administration in Washington DC. The
new administration has said providing increased IDEA funding to states is a priority. I f Texas moves now
to appropriately identify students with dyslexia under IDEA, the state will be well positioned to receive
maximum benefit when new federal funding decisions are made.
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The Need To Serve More Students with Dyslexia Under IDEA
Dyslexia is specifically named as a Specific Learning Difference (SLD) in the Individuals with Disabilities
Education Act (IDEA), a federal statute specifically designed to protect the rights of public school
students with regard to their education.
However, Texas has a history of excluding students with dyslexia from the individualized instruction,
goals, and progress monitoring only available via IDEA (commonly known as “special education”).
Instead, Texas funnels students with dyslexia to 504 plans, which are significantly more limited and not
designed to serve students with substantial limitations in reading and learning. Currently, 75% of students
with dyslexia in Texas are served by a 504 plan.23
One of the biggest challenges with Texas’ reliance on 504 plans for students with learning disabilities:
Section 504 does not adequately “fit” the public education setting because it was not designed for that
specific purpose. Unlike IDEA, Section 504 has no provisions to oversee the effectiveness of dyslexia
intervention provided to students or the ability to provide support for other co-occurring disabilities that
impact 60% - 80% of dyslexic students (ADHD, challenges with written expression, poor working memory,
slow processing speed, high anxiety levels, etc.).24 25
Because of the education-specific aims of IDEA, states other than Texas both initiate the evaluation
process and subsequently deliver specialized instruction and services for students with dyslexia under
IDEA, rather than under Section 504.

23

24

TEA Dyslexia Monitoring Overview / October 2020: h
 ttps://www.youtube.com/watch?v=GR4DhjuZGt0&t=3614s

https://www.95percentgroup.com/docs/default-source/understanding-dyslexia/understanding-dyslexia-resource_co
morbidity.pdf?sfvrsn=2
25
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3878726/
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In contrast to Section 504 of the Rehabilitation Act, I DEA is designed to govern the provision of
individualized special education and related services, also known as “specially designed instruction,” to
students with disabilities. IDEA provides students with disabilities the protections specifically tied to the
school setting, including placing a priority on keeping students together with their non-disabled peers as
much as possible. Thus, special education provided through IDEA is a “service,” not a “place.”
Some proponents of serving dyslexia under a 504 plan point to an advantage of faster evaluation and
placement via the 504 process. Although a dyslexia-only evaluation may be faster, part of the reason for
this is the far more limited scope of this type of evaluation as compared with a Full Individual Evaluation
(FIE) via special education. And, the “faster” evaluation time is no “sum gain” if not all of the student’s
needs are i dentified or if a student must wait longer for services because 504 plans fail to include
mandatory timeframes within which intervention must begin. Even once a student’s 504 team identifies a
need for dyslexia intervention, many students are routinely forced to wait a semester (and sometimes
even a year) for a “spot” to be available in a school district’s dyslexia intervention program before they
can begin receiving help. In contrast, when a need is identified via an FIE and the student’s team agrees
that services are needed, the services begin immediately. At every step -- from evaluation, to provision of
services, to progress monitoring -- IDEA protects students by providing timelines that schools m
 ust
follow. Indeed, schools must even report their compliance with such timelines to the TEA.
Upon close examination, significant differences emerge between Special Education programs via IDEA
and 504 plans.
Special Education under the Individuals with Disabilities Education Act (IDEA)
●
●
●
●

●

Governed by federal education law
Explicitly addresses Specific Learning Disabilities (SLDs), expressly including Dyslexia
Regulates the provision of individualized instruction and support, also known as “special
education,” to students with disabilities
Provides students with disabilities certain protections specifically tied to the school setting,
including placing a priority on keeping students together with their non-disabled peers as
much as possible.
Special education is a “service,” not a “place.”

504 Plan
● Governed by Rehabilitation Act of 1973
● Disability civil rights law; prohibits discrimination against people with disabilities in programs
that receive federal financial assistance
● Not an education-specific law; Dyslexia is not named
● No provisions to oversee the effectiveness of dyslexia intervention or the ability to identify
and support co-occurring disabilities that impact 60% - 80% of dyslexic students
● Typically only provides accommodations (not instruction / intervention)
Because of the education specific aims of IDEA, states other than Texas both initiate the evaluation
process and subsequently deliver specialized instruction and services for students with dyslexia under
IDEA, rather than under Section 504.26
Section 504 of the Rehabilitation Act of 1973, along with Title II of the Americans with Disabilities Act, affords civil
rights protections to disabled persons more generally, by providing them equal access to government services (which
would include, for example, providing equal access to public buildings through the installation of wheelchair ramps,
etc.). See generally 29 U.S.C. § 794; 34 C.F.R. pt. 104 (https://www.law.cornell.edu/topn/rehabilitation_act_of_1973;
https://www.law.cornell.edu/uscode/text/29/794).
26
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Provision for Students: IDEA vs Section 504
Special Education Overview (IDEA)
●

●

●
●
●

●

●
●
●
●
●
●
●
●
●
●

●

27

Initial evaluation via Full Individual Evaluation (FIE), which is likely to identify the co-occurring
learning differences present for 60-80% of students with dyslexia.27 28 29 Examples of common
co-occurring challenges include written expression, attention (ADHD), basic math skills, working
memory, long-term retrieval, processing speed, and language processing. These areas would not
be identified with a 504 dyslexia-only evaluation, but may later impede a student’s ability to be
successful in school.
If a parent disagrees with an evaluation by the school district, the parent may request a private,
outside evaluation at school district expense (an Independent Education Evaluation or IEE). IEEs
are often sought to obtain a second opinion about a diagnosis or lack thereof. A parent is entitled
to one IEE at the school’s expense each time the school conducts an evaluation.
Parent is a required member of the team that makes decisions for the student.
Once a need is identified by the student’s special education team and services are agreed upon
(such as dyslexia intervention), provision of services must begin almost immediately
Specially designed instruction in reading. This could be a dyslexia intervention (such as Take
Flight, MTA, W
 ilson etc.) paired with goals and progress monitoring that are individualized for the
student to ensure that appropriate progress is made.
Can provide adaptations to meet the unique needs of the child (e.g., one-on-one instruction
instead of group instruction, slower pace, etc) to ensure that the student is meeting progress
goals.
Accommodations to meet individual student needs
Monitoring teacher who tracks student’s performance and struggles/challenges in any and all
classes. Monitoring teacher can coordinate support between student, parents & educators.
In-Class Support teacher in some / all classes for additional support, additional tutorials, etc.
Structured study hall led by special education teacher who also interfaces with student’s teachers
Test administration via small group pull-out with a consistent person who can provide oral
administration, oral clarification, small-group setting, etc.
Individualized assistive technology options for writing, organization, note-taking, etc.
Written expression support (which could include ongoing, explicit instruction in handwriting,
spelling, composition, etc.)
Occupational therapy (fine motor, handwriting, etc.)
Speech therapy (articulation of sounds / words, fluency of speech, auditory processing, etc.)
Services of specialized teachers who teach students how to achieve his/her individualized goals
and monitor his/her progress towards meeting those goals (e.g., executive function skills, study
skills, organizational skills, anxiety coping strategies, etc.)
Access to state-level complaint process via Texas Education Agency that provides a ruling within
60 days

h
 ttps://www.ncbi.nlm.nih.gov/pmc/articles/PMC3878726/

28

https://www.understood.org/en/learning-thinking-differences/child-learning-disabilities/dyslexia/understanding-dysl
exia#item2
29

https://www.95percentgroup.com/docs/default-source/understanding-dyslexia/understanding-dyslexia-resource_co
morbidity.pdf?sfvrsn=2
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Section 504 Overview
●

●
●

●
●

●
●

Initial evaluation focuses only on dyslexia. Often the individual who conducts the testing is
minimally trained in evaluation methodology, and the scope of the evaluation does not consider
co-occurring learning differences typically present for 60-80% of students with dyslexia.
Parent is an o
 ptional member of the team that makes decisions for the student. Best practices
indicate that a parent should be included, but not all districts follow best practices.
Once a need is identified by the student’s 504 team and services are agreed upon (such as
dyslexia intervention), provision of services may begin immediately, but students routinely wait a
semester (and sometimes even a year) for a “spot” to be available in a district’s dyslexia
intervention program
Some accommodations are typically provided
For dyslexic students, typically 2-3 years of dyslexia intervention (Take Flight, MTA, Wilson, etc)
are provided in a small group setting. However, no progress monitoring is mandated to ensure
that the intervention is effective for the student, and intervention typically ends upon completion
of the program, regardless of whether the student has made appropriate progress.
Schools might provide assistive technology for text-to-speech (audio), but this usually depends
upon which platforms or devices the district chooses to provide, if any, to all dyslexic students
Initial complaint process occurs at the federal level via the Office of Civil Rights and often takes
2-3 years before final opinion is rendered

COVID-19: IDEA vs Section 504
Schools’ decisions about placement and services during COVID-19 provide further examples of how
dyslexia services for a student can be unprotected and negatively impacted when schools are allowed to
categorize daily, pull-out dyslexia intervention for students with an identified disability (dyslexia) as a
“general education” intervention. In the Spring of 2020, at least one Texas district followed the approach
below, which addressed and incorporated some services (e.g., speech therapy) as part of a student’s
Individualized Education Plan (IEP) via special education, but not dyslexia services, even though the
student was identified as dyslexic and received daily dyslexia intervention, in addition to special education
services. The school provided limited speech therapy in the spring, but did not resume dyslexia
intervention, which was seen as outside of the IEP and not part of the IEP team’s duty to document or
provide to the “maximum extent possible.”
“In addition to serving each student to the maximum extent possible under these emergency
remote learning conditions, we are also reviewing each student’s IEP to determine which portions
of the IEP are being implemented and which portions are not. Those are being documented on a
special supplement for this emergency situation and will be communicated with parents the
beginning of May. [Student] qualifies for Special Education services as a student with a Speech
Impairment, a
 s her reading needs are addressed through the General Education. Only services
listed on her IEP will be addressed in this supplement.”
Even in non-Covid times, students with dyslexia served by IDEA are often told that their dyslexia services
are “general education” and not part of their Individualized Education Plan (IEP) via special education.
Therefore, schools often do not write goals or provide progress monitoring related to dyslexia
intervention, and keep dyslexia separate from the student’s overall disability plan (which should address
all areas of need).

02-12-21

20

Challenges of Current Dispute Resolution Process for Dyslexia

At first glance, a
 ligning Texas education code to federal education law, the Individuals with Disabilities
Education Act (IDEA), and moving dyslexia intervention under the umbrella of IDEA might appear to add
bureaucratic complexity, or diminish state control, with regard to how dyslexic students are served in
Texas public schools. In fact, the reverse is true: making these changes would actually steamline,
simplify, and clarify dyslexia-service provision tremendously.
These two changes, paired with t he creation of a state-level dispute resolution process for Texas
dyslexia law ( including the Texas Dyslexia Handbook) and moving oversight authority for the Texas
Dyslexia Handbook to the Texas Education Agency (TEA) from the State Board of Education (SBOE),
create an framework that allows Texas to:
● Work more independently to serve students
● Identify challenges and resolve complaints more quickly
● Ensure parents / students have access to a state-level complaint process before a federal-level
complaint process is initiated
● Remove a duplication efforts between two Texas agencies (TEA and SBOE)
● Ensure the state department of education (TEA) is overseeing Child Find, evaluations, and
specialized instruction for children with a c
 onfirmed disability of Dyslexia, a Specific Learning
Disability, instead of the SBOE, elected officials who do not have special education training or
experience.
● Update guidance in a timely manner to ensure Texas districts are correctly interpreting
requirements of federal and state laws
● Empower the TEA to ensure an appropriate education of Texas students with dyslexia while also
eliminating the necessity for federal agencies to intervene on behalf of those students (US
Department of Education’s Office of Special Education Programs (OSEP) and the Office of Civil
Rights (OCR))
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Although paradoxical, serving dyslexic students pursuant to standards set by federal IDEA law actually
ensures that issues of noncompliance and flawed application of federal education laws are addressed
first by the Texas Education Agency’s special education complaint process, rather than by a federal
government agency. IDEA requires states to develop and implement their own state complaint
procedures (which still must address the IDEA requirements at 34 CFR §§300.151-153). Indeed, the TEA
already maintains a special education complaints department that follows an efficient and well-defined
process.30
Conversely, the TEA has no jurisdiction over complaints for students served by 504 plans, which is how
75% of Texas students with dyslexia are served.31 The TEA’s 2020 Technical Assistance Guide for Section
504 states the following related to dispute resolution, “Texas Education Agency does not investigate
Section 504 complaints.”32 Instead, the TEA directs parents of dyslexic students served by 504 plans to
file complaints with the federal Office of Civil Rights (OCR).
The current framework creates a situation where parents of 75% of Texas dyslexic students do not have
an avenue to file a s
 tate complaint related to district noncompliance with Texas dyslexia law, but instead
requires them to file a f ederal complaint with OCR as their f irst step of seeking assistance outside of their
district.
A further complication is that the OCR complaint process is only designed to address denial of equal
access for persons with disabilities. It is not an education-specific law, and OCR typically declines to
make rulings on a school's educational decisions:
Except in extraordinary circumstances, OCR does not review the result of individual placement or
other educational decisions so long as the school district complies with the procedural
requirements of Section 504 relating to identification and location of students with disabilities,
evaluation of such students, and due process.33
In fairness, expecting OCR to rule on Texas dyslexia law via their complaint process is illogical. This
approach creates an expectation for the federal government (OCR) to uphold and enforce the Texas
Dyslexia law, including the Texas Dyslexia Handbook, and suggests that OCR is responsible for
processing dyslexia complaints under Texas law.
So what is the reality for parents whose children account for the 75% of Texas dyslexic students served
on a 504 plan? They find themselves in “no man’s land.” The provisions for dyslexic students codified in
Texas dyslexia law, including the Handbook, a
 re not enforceable by any Texas agency. P
 arents have
raised this concern for more than 5 years, as documented by emails including one email included in the
appendix that includes an exchange between a parent, a SBOE representative, and TEA staff. Yet, there is
no resolution.

30

https://tea.texas.gov/academics/special-student-populations/special-education/dispute-resolution/special-educatio
n-complaints-process
31
TEA Dyslexia Monitoring Overview / October 2020: h ttps://www.youtube.com/watch?v=GR4DhjuZGt0&t=3614s
32
h
 ttps://tea.texas.gov/sites/default/files/504GuideFinalforReview3.10.20%28v2%29.pdf p 29
33
https://www2.ed.gov/about/offices/list/ocr/504faq.html
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Profound Negative Impact on Students with Disabilities
In October 2019, university researchers at UC Davis and Cornell published a scientific study documenting
the illegal 8.5% cap’s profound impact on the futures of students with disabilities.34 These researchers
found that because of the cap, Texas students with “mild” disabilities (such as dyslexia) who should have
been eligible for special education were most likely never to attain special education eligibility and/or
most likely to have special education support removed. The result? Students with “minor” disabilities
who were not served via IDEA were 52% less likely to graduate from high school and 38% less likely to
enroll in college. These statistics strongly suggest that the future career prospects and financial
opportunities for these students will drastically decline as well.
The UC Davis/ Cornell study exposes:
● the profound vulnerability of even “mildly” learning disabled students in schools that fail to
provide them with a Free and Appropriate Public Education (FAPE)
● the emotional and financial toll families must endure in order to mitigate the inadequacy of
services offered by their school district
Thus, Texas would be wise to heed the warnings of this study when evaluating whether and how the state
is actually providing a Free and Appropriate Public Education (FAPE) to all students.

Ensuring Dyslexic Students Can Access IDEA
Restructure Texas Dyslexia Handbook
●
●
●

SBOE provides direction on curriculum and instruction via Handbook
Procedures for screening, evaluation, and identification removed from Handbook
TEA creates new guidance to ensure compliance with IDEA Child Find mandate when a disability
(dyslexia) is suspected

As a starting point, it is critical for all stakeholders and decision-makers to know that dyslexia is
specifically named in IDEA’s description of the Specific Learning Disability eligibility category.
IDEA Section 300.8 (c) (10)
(10) Specific learning disability—
(i) General. Specific learning disability means a disorder in one or more of the basic
psychological processes involved in understanding or in using language, spoken or
written, that may manifest itself in the imperfect ability to listen, think, speak, read, write,
spell, or to do mathematical calculations, including conditions such as perceptual
disabilities, brain injury, minimal brain dysfunction, d
 yslexia, and developmental aphasia.
The first step to ensuring that students with dyslexia can access IDEA is to restructure the Texas
Dyslexia Handbook (overseen by the SBOE) by removing procedures for screening, evaluation, and
34

https://brianaballis.weebly.com/uploads/4/0/3/9/40392931/lr_impacts_se_-_10-24-19.pdf
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identification (which are the responsibility of the TEA) from the Handbook. T
 his action would align
oversight of dyslexia and related disorders (including dysgraphia) to the appropriate state agency.
State Board of Education (SBOE)
Oversight: Curriculum and Instruction components
● Provide direction for updating existing Handbook, which would focus on scope of
current chapter, “Critical, Evidence-Based Components of Dyslexia Instruction.”
However, to align dyslexia intervention with IDEA, SBOE must not define
“Standard Protocol Dyslexia Instruction” as general education.
Texas Education Agency (TEA)
Oversight: Compliance with Individuals with Disabilities Education Act (IDEA), including
Child Find mandate and provision of Free and Appropriate Education (FAPE) to students
with disabilities
● Remove existing Handbook chapter, “Screening” from the Handbook. Then, the
TEA should provide guidance for dyslexia screening (the initial step when a
disability could be suspected) that aligns with IDEA.
● Remove existing Handbook chapter, “Procedures for the Evaluation and
Identification of Students with Dyslexia” from the Handbook. Then, the TEA
should provide new guidance that aligns dyslexia evaluation and identification
procedures with IDEA.
(Background: Initially, as parents, we envisioned that the TEA should be solely responsible for the Texas
Dyslexia Handbook to ensure ChildFind and FAPE for students with dyslexia. However, as we have
engaged in dialogue with stakeholders across the state, we see the advantages of a shared approach
between the SBOE and the TEA.)
The narrative that follows provides further explanation for this recommendation.
The authority for the Texas Dyslexia Handbook has resided with the Texas State Board of Education
(SBOE) since the 1980s. The initial decision for this placement was driven by the realities of special
education at the time (as described in “History of Texas’ Approach to Special Education & Dyslexia,”
above at page 5). In the years that have followed, IDEA has thankfully evolved to ensure that special
education is not a “place” but a “service,” and is designed to meet the needs of all students with
disabilities, including dyslexia.
Per the TEA website, “The State Board of Education (SBOE) sets policies and standards for Texas public
schools. The primary responsibilities of the SBOE include:
● Setting curriculum standards
● Reviewing and adopting instructional materials
● Establishing graduation requirements
● Overseeing the Texas Permanent School Fund
● Appointing board members to military reservation and special school districts
● Providing final review of rules proposed by the State Board for Educator Certification
● Reviewing the commissioner's proposed award of new charter schools, with authority to veto a
recommended applicant”
The SBOE’s experience in curriculum and instruction has brought great depth and specificity to the
instructional components of the handbook. The SBOE’s involvement in dyslexia instruction is similar to its
role in overseeing the development of the Texas Essential Knowledge and Skills (TEKS) for Texas
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students.
However, the Handbook also currently contains pathways for the evaluation and identification of students
when dyslexia is suspected (Chapter III). This is problematic because the evaluation and identification of
students with disabilities is part of IDEA and known as the Child Find mandate. The US Department of
Education and its Office of Special Education Programs (OSEP) office give state education agencies
(such as the TEA) the responsibility of implementing and monitoring the education of students with
disabilities via the Individuals with Disabilities Education Act (IDEA). If a state’s current policies and
procedures are not ensuring the state is compliant with IDEA, as has been documented regarding
students with dyslexia in Texas, the state must address the noncompliance. The state education agency
is specifically named below as responsible to make sure all requirements are met.
IDEA Subchapter II (Part B) Section 1412
A state must submit “a plan that provides assurances to the Secretary [of Education] that the
State has in effect policies and procedures to ensure that the State meets each of the following
conditions: [excerpts below]
(1) Free appropriate public education
● (A) In general
● A free appropriate public education i s available to all children with disabilities
residing in the State between the ages of 3 and 21, inclusive, including children
with disabilities who have been suspended or expelled from school.
(3) Child find
● (A) In general
● All children with disabilities residing in the State, including children with
disabilities who are homeless children or are wards of the State and children with
disabilities attending private schools, regardless of the severity of their
disabilities, and who are in need of special education and related services, are
identified, located, and evaluated and a practical method is developed and
implemented to determine which children with disabilities are currently receiving
needed special education and related services.
(7) Evaluation
● Children with disabilities are evaluated in accordance with subsections (a)
through (c) of section 1414 of this title.
(11) State educational agency responsible for general supervision
● (A) In general
● The S
 tate educational agency is responsible for ensuring that—
● (i) the requirements of this subchapter are met;”
The Handbook’s current arrangement is problematic because it actually interferes with the TEA’s ability to
address current federal concerns related to dyslexia in Texas. The TEA is caught between “a rock and a
hard place;” namely, between each school district’s freedom to do what is suggested b
 y Texas dyslexia
law (which includes the Texas Dyslexia Handbook) and the state of Texas’ obligation to do what is
required by the federal IDEA (which specifically names dyslexia). Clearly, many of the common actions
and practices of school districts across the state -- actions and practices that are allowed and condoned
by the Texas Dyslexia Handbook -- are the very same actions and practices that are of grave concern to
OSEP, and that are exposing the state of Texas to substantial legal liability and staggering legal fines.
Of note, dyslexia is the o
 nly disability where evaluation and identification are overridden by the SBOE. A
 ll
other disabilities are overseen by the TEA, which has the responsibility as a state education agency to
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ensure the appropriate education of all students with disabilities by ensuring full compliance with IDEA.
With Texas’ current approach, the TEA has the responsibility to evaluate and identify all students with
suspected disabilities, yet the SBOE authors different standards for the state’s procedures for the
evaluation and identification of students with dyslexia.
For example, one action that the TEA could easily take to bring Texas into alignment with IDEA would be
to mandate that any time dyslexia is suspected, the type of initial evaluation triggered would be a
comprehensive Full Individual Evaluation via IDEA (special education) -- an important improvement,
considering 60-80% of students with dyslexia have co-occurring learning disabilities. Yet the very text of
the Texas Dyslexia Handbook renders this simple and straightforward fix impossible, as the Handbook
explicitly allows for a limited, dyslexia-only evaluation via 504 as an acceptable evaluation route. As
another example, the TEA could determine that dyslexia intervention is “specially designed instruction”
that falls under special education. Other states consider it as such, as students with an identified
disability (dyslexia) are removed from the least restrictive environment of the general classroom into a
setting of exclusively students with the same disability to receive intervention in a program designed
specifically for the disability and taught by someone who is required to have training in the disability.
However, the Texas Dyslexia Handbook explicitly says dyslexia intervention can fall under general
education and be served via a 504. Without the ability to update and align the Texas Dyslexia Handbook
with IDEA, the TEA supervisory role is blockaded, which complicates issues of noncompliance with IDEA
that have been raised by the federal government.
See the Appendix for letters written by national and state advocacy groups expressing these concerns
dating back to when the 2018 Texas Dyslexia Handbook was published.

Dyslexia = SLD, Regardless of Severity
One of the hallmarks of the creation of Texas dyslexia law in the 1980s was the intent to ensure that all
dyslexic students would be able to access dyslexia intervention, not only those students whose learning
disabilities were perceived at the time as sufficiently severe to merit special education. In practice, this
meant that many Texas students with dyslexia received intervention under a 504 plan. While the intent
was to support students, the unintended effect long-term was the creation of “Texlexia:” the
normalization of serving almost all dyslexic students via a 504 plan in Texas.
At the time the Texas dyslexia law was written, it was reasonable to think that serving students with
dyslexia under a 504 plan was advantageous because the current practices to identify students with
learning disabilities (and then determine special education eligibility) were not based on scientific
research about learning disabilities. Instead, the criteria simply required a severe discrepancy between a
student’s IQ and achievement. When the U.S. Congress reauthorized IDEA in 2004, literary experts from
around the country presented testimony about the need for evaluation practices to evolve and embrace a
scientific basis, especially because students with learning disabilities were (and are) the largest student
population served by special education.
Following the 2004 IDEA reauthorization, new evaluation methods were implemented that consider a
student’s cognitive processing profile in relation to their academic achievement. An evaluator considers
the overall picture of each child via formal testing and then draws conclusions from the patterns of
strengths and weaknesses. When a student is average to above average in multiple areas, yet
demonstrates weakness in areas related to dyslexia, an evaluator can readily identify the need for
intervention. A skilled evaluator can consider the student's scores in relation to other students (to
determine what is average), but also consider the scores of a student’s strengths vs. weaknesses relative
to each other. Each student is unique, and quality evaluation recognizes this.
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However, some schools allow the use of “cut scores'' that creates a more uniform system in which certain
scores allow a student to qualify for various services (Ex. A student must have a standard score of 85 or
lower (16th percentile) to qualify for special education). This faulty approach propagates misinformation
among legislators, administrators, educators, and parents alike, including the myth that “if dyslexia moves
to special education, there will be many kids who currently qualify for a 504 plan who won’t qualify for
special education, and thus will get nothing” or the myth that “in Texas, dyslexia is better under 504
because kids can qualify with a standard score of 90 or lower instead of the standard score of 85 or lower
required for special education.” These are misguided arguments that rely on the erroneous assumption
that children with learning disabilities are permitted to be categorized, distinguished, and provided with
certain educational services on the sole basis of test scores. In fact, using such “cut scores” as the sole
means of identifying a student’s eligibility for services is contrary to IDEA law.
Sec. 300.304 Evaluation procedures
(b) Conduct of evaluation. In conducting the evaluation, the public agency must—
(1) Use a variety of assessment tools and strategies to gather relevant functional, developmental,
and academic information about the child, including information provided by the parent, that may
assist in determining—
(2) Not use any single measure or assessment as the sole criterion for determining whether a
child is a child with a disability and for determining an appropriate educational program for the
child; and
In other words, all students who have dyslexia and need intervention legally qualify for that intervention,
regardless of whether they score above or below a certain predetermined number on any specific test.
Texas can both serve students with dyslexia via IDEA and continue to identify the same group of
students as dyslexic as it currently does via the state’s dyslexia program because those students are
already entitled to all of the additional services and protections available under IDEA. IDEA expressly
states that the severity of a disability is not relevant, but rather the e
 xistence of a learning disability
combined with a need of special education and related services:
§ 300.111 Child find.
(a) General.
(1) The State must have in effect policies and procedures to ensure that (i) All children with disabilities residing in the State, including children with disabilities who are
homeless children or are wards of the State, and children with disabilities attending private schools,
regardless of the severity of their disability, and who are in need of special education and related
services, are identified, located, and evaluated;

As discussed at length in the section “Risks of Maintaining Current Approach,” the federal district court
judge in William V. v. Copperas Cove ISD (W.D. Tex. 2019), also concluded that students with dyslexia
should be deemed to be students with a “Specific Learning Disability” for the purposes of meeting the
eligibility criteria for special education. A few key quotes from the judge:
The IDEA's statutory language explicitly includes dyslexia as a disorder included as a SLD. I d.
[Student] was diagnosed with dyslexia; therefore, the SEHO [Special Education Hearing Officer]
erred in concluding that [student] did not have a SLD [Specific Learning Disability].
The District claims that "it is undisputed that, at the time of the due process hearing, the law did
not require a finding of an SLD when dyslexia was diagnosed." However, the District cites no
authority for this claim and does not address the fact that the IDEA itself explicitly defines
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dyslexia as an SLD. The provisions from T
 he Dyslexia Handbook that the District cites for support
gives background on how dyslexia is diagnosed; however, it does not provide any support for the
District's argument that dyslexia is not an SLD . . .
In the present case, [student] has already been diagnosed with an eligible condition [dyslexia].
Such a diagnosis negates the need for additional testing to determine SLD status and the
District's discretion in making such a determination.
Texas could alleviate any confusion arising from this issue by updating state laws and guidance to
include the federal IDEA language of “regardless of the severity of the disability” in relation to Child Find
and the identification of students with a Specific Learning Disability. The sole criteria for eligibility are the
presence of a disability (such as dyslexia) and a resulting need for specially designed instruction (such as
Take Flight, MTA, Wilson, etc), nothing more.

All General Ed Interventions are RTI
Currently, there are two approaches for the provision of intervention that align with the statutes and intent
of IDEA: Response to Intervention (RTI) and Specially Designed Instruction via special education / IDEA.
Our proposal contends that a
 ll students with dyslexia who are receiving instruction for their disability
(dyslexia) should be served by special education / IDEA as they have met both prongs of IDEA eligibility.
However, we also understand most students with reading challenges, including those not yet identified
with dyslexia, will receive reading intervention without formal evaluations under IDEA. Intervention given
prior to a disability identification should be provided via the RTI approach fortified by Texas SB 1153. RTI
provides both a structured approach and a data-rich picture of the child’s strengths and weaknesses,
which is critical if the child later needs access to special education.
Response to Intervention (RTI): In Texas, this approach is guided by SB 1153,35 which addresses
parental rights and information regarding students receiving intervention in academic areas, most
often math and reading. Students do not need a disability identification to receive intervention via
RTI. SB 1153 requires parental notification for RTI that includes the name of the intervention, the
duration of the intervention, and on-going progress monitoring for the duration of the intervention.
RTI is short-term in nature, typically not more than three grading periods or approx. 6 months for
the entire RTI process.36 The data collected during RTI progress monitoring is crucial because it
becomes part of a student’s Full Individual Evaluation for special education if the student does
not make expected progress: “The data collected during Tiers 1, 2, and 3 are included and used to
make the eligibility decision.”37
Although RTI is not mandated by IDEA, the IDEA regulations (Sec. 300.307) do permit use of “a
process based on the child’s response to scientific, research-based intervention" to determine
eligibility for special education. According to the RTI Network (a Program of the National Center
for Learning Disabilities), “The use of RTI as a systematic process for screening, intervening and
monitoring—while not mandated by federal law—is what was intended under IDEA to determine a
child’s response to scientific, research-based intervention.”38

https://legiscan.com/TX/text/SB1153/2017
h
 ttp://www.rtinetwork.org/learn/what/whatisrti
37
http://www.rtinetwork.org/learn/what/whatisrti
38
h
 ttp://rtinetwork.org/component/content/article/50-what-is-rti/249-is-rti35
36

02-12-21

28

Specially Designed Instruction via Special Education / IDEA: This approach provides substantial
protections and procedures to ensure students with dyslexia derive a meaningful benefit from the
interventions provided. Students have Individualized Education Plans that include goals and
progress monitoring related to intervention. If progress is not made, goals and intervention must
be adjusted to ensure benefit. Dyslexia intervention here should be considered “specially
designed instruction,” as it is provided to students with an identified disability (dyslexia) who are
removed from the least restrictive environment of the general classroom into a setting of
exclusively students with the same disability to receive intervention in a program designed for
their disability and taught by someone who is required to have training in their disability.
Although it is not the main focus of our proposal, we believe it is imperative to amend SB 1153 to
mandate that:
● All reading intervention, including those provided when dyslexia is suspected, must be provided
under the RTI framework, which ensures parental notification, progress monitoring, and data
collection.
● RTI interventions must n
 ot be provided longer than 6 months without a referral to special
education if the student does not meet grade level expectations and “catch up” to grade level
peers.
Without these updates, the current legal framework leaves a loophole where districts could create a new
version of “Texas Dyslexia Services” that perpetuates the current Texas problem of serving students with
a long-term intervention that is in “no man’s land” between the protections of RTI and special education.

Access to Highly Trained Dyslexia Staff
In some Texas schools, a misinterpretation persists that students served by special education may not
receive the help of campus dyslexia therapists and/or Certified Academic Language Therapists (CALTs),
but rather must receive all reading instruction from a special education staff members (who are often
untrained in dyslexia and dyslexia intervention). Indeed, this is proffered as one of many reasons why
dyslexic students should not be served under IDEA.
However, taken together, the provisions in federal law (Individuals with Disabilities Education Act (IDEA)
and Every Student Succeeds Act (ESSA)) and Texas law address the necessity for students with
disabilities to receive instruction from highly trained professionals who employ e
 ducational interventions
that are proven effective by well-conducted research studies.
Every Student Succeeds Act (ESSA)
The Every Student Succeeds Act (ESSA) focuses on “evidence-based interventions” to increase the
impact of interventions by ensuring they have been proven effective in improving student achievement.
Such interventions are practices or programs that have evidence to share they are effective at improving
outcomes. Typically this evidence is produced through formal studies and research.
ESSA Section 8101
(21) EVIDENCE-BASED.—
(A) IN GENERAL.—Except as provided in subparagraph (B), the term ''evidence-based'', when used
with respect to a State, local educational agency, or school activity, means an activity, strategy, or
intervention that—
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(i) demonstrates a s
 tatistically significant effect on improving student outcomes or
other relevant outcomes based on—
(I) strong evidence from at least 1 well-designed and well-implemented
experimental study;
(II) moderate evidence from at least 1 well-designed and well-implemented
quasi-experimental study; or
(III) promising evidence from at least 1 well-designed and well-implemented
correlational study with statistical controls for selection bias; or (ii)(I)
demonstrates a rationale based on high-quality research findings or positive
evaluation that such activity, strategy, or intervention is likely to improve student
outcomes or other relevant outcomes; and
(ii) includes ongoing efforts to examine the effects of such activity, strategy, or
intervention.
Individuals with Disabilities Education Act (IDEA)
Summary from Wrightslaw39
In IDEA 2004, Congress added new language that parents, educators, advocates, and attorneys
can use to ensure that children with disabilities are taught by highly qualified teachers and
receive research based instruction . . .
IDEA 2004 includes new requirements that schools provide "high-quality, intensive preservice
preparation and professional development for all personnel who work with children with
disabilities" so all school staff have "skills and knowledge to improve the academic achievement
and functional performance of children with disabilities " . . . "including the use of scientifically
based instructional practices."
IDEA Citations
Section 1400: Findings & Purposes40
(c) Findings
Congress finds the following:
(5) Almost 3
 0 years of research and experience has demonstrated that the education of
children with disabilities can be made more effective by—
(E) supporting high-quality, intensive preservice preparation and p
 rofessional
development for all personnel who work with children with disabilities in order to
ensure that such personnel have the s
 kills and knowledge necessary to improve
the academic achievement and functional performance of children with
disabilities, i ncluding the use of s
 cientifically based instructional practices, to
the maximum extent possible;
Section 1414: Evaluations, Reevaluations, IEPs41
(d) INDIVIDUALIZED EDUCATION PROGRAMS
(i) In general

39
40
41

https://www.wrightslaw.com/law/idea/ieps.rbi.htm

https://sites.ed.gov/idea/statute-chapter-33/subchapter-i/1400

https://sites.ed.gov/idea/statute-chapter-33/subchapter-ii/1414
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The term “individualized education program” or “IEP” means a written statement for each
child with a disability that is developed, reviewed, and revised in accordance with this
section and that includes—
(IV) a
 statement of the special education and related services and supplementary
aids and services, b
 ased on peer-reviewed research to the extent practicable, to
be provided to the child, or on behalf of the child, and a statement of the program
modifications or supports for school personnel that will be provided for the child
Texas Law
Texas Administrative Code 74.28 (via codified Texas Dyslexia Handbook, p 43-44) makes provision for
students with dyslexia to receive instruction from highly trained staff who have documented dyslexia
training (Ex. Certified Academic Language Therapist (CALT), Orton Gillingham practitioner or therapist,
Licensed Dyslexia Therapist (LDT), etc.) r egardless of whether students are served via special education
or a 504 plan.
Further, educators who are not certified in special education, such as most dyslexia therapists / CALTS,
are able to provide services for a student served via special education as they work in conjunction with
the student’s special education team. Examples of staff who are not certified in special education yet
implement and monitor special education goals include a counselor assisting a student with anxiety, a
speech therapist providing instruction about articulation, a PE coach implementing goals for a student
with a physical impairment, etc. Since all students are general education students first, any personnel
best-suited to serve the need of a special education student is the appropriate person to provide that
instruction, support, and/or services.
For Reference:
19. TAC §74.28. Students with Dyslexia and Related D
 isorders42
(e) A school district or open-enrollment charter school shall purchase a reading program or
develop its own evidence-based reading program for students with dyslexia and related disorders
that is aligned with the descriptors found in the "Dyslexia Handbook: Procedures Concerning
Dyslexia and Related Disorders." Teachers who screen and treat these students m
 ust be trained
in instructional strategies that use individualized, intensive, multisensory, phonetic methods and a
variety of writing and spelling components described in the "Dyslexia Handbook: Procedures
Concerning Dyslexia and Related Disorders." The professional development activities specified by
each open-enrollment charter school and district and/or campus planning and decision making
committee shall include these instructional strategies.
Texas Dyslexia Handbook43
The Texas Dyslexia Handbook addresses the critical components of dyslexia intervention, the
requirement to implement intervention with fidelity, and the necessity of highly trained staff to provide
such intervention. Evidence-based programs typically include a description of a highly trained individual
that reflects a level of training comparable to a Certified Academic Language Therapist (CALT) or an
Orton Gillingham practitioner or therapist.

42
43

http://ritter.tea.state.tx.us/rules/tac/chapter074/ch074c.html

https://tea.texas.gov/sites/default/files/2018-Dyslexia-Handbook_Approved_Accomodated_12_11_2018.pdf
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Providers of Dyslexia Instruction (p43)
In order to provide effective intervention, school districts are encouraged to employ highly trained
individuals to deliver dyslexia instruction. Teachers, such as reading specialists, master reading
teachers, general education classroom teachers, or s
 pecial education teachers, who p
 rovide
dyslexia intervention for students are not required to hold a specific license or certification.
However, these educators must at a minimum have a
 dditional documented dyslexia training
aligned to 19 TAC §74.28(c) and must deliver the instruction with fidelity. This includes training in
critical, evidence-based components of dyslexia instruction such as phonological awareness,
sound-symbol association, syllabication, orthography, morphology, syntax, reading
comprehension, and reading fluency. In addition, they must deliver multisensory instruction that
simultaneously uses all learning pathways to the brain, is systematic and cumulative, is explicitly
taught, uses diagnostic teaching to automaticity, and includes both analytic and synthetic
approaches. See pages 39 – 41 for a description of these components of instruction and delivery.
...
The effort to t rain professionals who work with students with dyslexia is also s
 upported by The
International Dyslexia Association (IDA) Position Statement: Dyslexia Treatment Programs
(March, 2009), which states the following:
Professional practitioners, including teachers or therapists, should have had s
 pecific
preparation in the prevention and remediation of language-based reading and writing
difficulties. Teachers and therapists should be able to state and provide documentation
of their credentials in the prevention and remediation of language-based reading and
writing difficulties, including program-specific training recommended for the use of
specific programs (pp. 1–2).
Providers of dyslexia instruction m
 ust be prepared to use the techniques, tools, and strategies
outlined in the previous sections of this chapter. They may also serve as trainers and consultants
in dyslexia and related disorders for regular, remedial, and special education teachers.
Although Texas students with dyslexia have not historically been served by special education, students
served by IDEA have both federal and state law that explicitly state their right to receive proven, effective
intervention from highly qualified teachers. And, if a school is not compliant, a student served in special
education via IDEA may file a complaint with the TEA and receive a ruling within 60 days. If a student with
dyslexia on a 504 plan is in a similar situation, the student’s appeal would be to the federal Office of Civil
Right (OCR), which often takes 2-3 years to provide a ruling on a case. The provisions and protections for
highly trained instructors and quality intervention are much greater under IDEA and may be non-existent
under OCR.
To further explain, below is an excerpt from the O
 CR FAQ About Section 504 and the Education of
Children with Disabilities:44
5. Does OCR examine individual placement or other educational decisions for students with
disabilities?
Except in extraordinary circumstances, OCR does not review the result of individual placement or
other educational decisions so long as the school district complies with the procedural
44

https://www2.ed.gov/about/offices/list/ocr/504faq.html

02-12-21

32

requirements of Section 504 relating to identification and location of students with disabilities,
evaluation of such students, and due process. Accordingly, OCR generally will not evaluate the
content of a Section 504 plan or of an individualized education program (IEP); rather, any
disagreement can be resolved through a due process hearing. The hearing would be conducted
under Section 504 or the IDEA, whichever is applicable.

Specific Learning Disability and “Educational Need”
In some Texas schools, it is common practice to identify that a student meets the criteria of having a
Specific Learning Disability (Prong #1) but to then determine that the student does not have an
“educational need” for specially designed instruction (special education, Prong #2) as a result. However,
this conclusion is at odds with how IDEA describes the Specific Learning Disability category, especially in
comparison to the other eligibility categories.
IDEA S
 ec. 34 CFR §
 300.8 Child with a Disability
(a)(1) “Child with a disability means a child evaluated in accordance with §§300.304
through 300.311 as having an intellectual disability, a hearing impairment (including
deafness), a speech or language impairment, a visual impairment (including blindness), a
serious emotional disturbance (referred to in this part as “emotional disturbance”), an
orthopedic impairment, autism, traumatic brain injury, an other health impairment, a

specific learning disability, deaf-blindness, or multiple disabilities, and who, by reason
thereof, needs special education and related services.
(c) “Definitions of disability terms. The terms used in this definition of a child with a
disability are defined as follows:
(10) Specific learning disability (i) General. Specific learning disability means a disorder in one or more of the
basic psychological processes involved in understanding or in using language,
spoken or written, that may manifest itself in the imperfect ability to listen, think,
speak, read, write, spell, or to do mathematical calculations, including conditions
such as perceptual disabilities, brain injury, minimal brain dysfunction, d
 yslexia,
and developmental aphasia.”
*Note about repeated language in 12 of the 13 eligibility categories:
● Autism: “adversely affects a child’s educational performance”
● Deaf-blindness (hearing and visual impairments): “educational needs
that they cannot be accommodated in special education programs solely
for children with deafness or children with blindness” (the singular
categories related to hearing and visual impairments include “adversely
affects a child’s educational performance” on their own, so the
combination of the two must as well)
● Deafness: “adversely affects a child’s educational performance”
● Emotional disturbance: “adversely affects a child’s educational
performance”
● Hearing impairment: “adversely affects a child’s educational
performance”
● Intellectual disability: “adversely affects a child’s educational
performance”
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●

Multiple disabilities: “adversely affects a child’s educational
performance”
Orthopedic impairment: “adversely affects a child’s educational
performance”
Other health impairment: “adversely affects a child’s educational
performance”
Speech or language impairment: “adversely affects a child’s educational
performance”
Traumatic brain injury: “adversely affects a child’s educational
performance”
Visual impairment: “adversely affects a child’s educational performance”

The ONLY eligibility category that does not include, “adversely affects a child’s
educational performance“ is Specific Learning Disability. The identification of the learning
disabilities i nherent in meeting SLD criteria indicates on its face that the learning
disabilities d
 o “adversely affect a child’s educational performance.” It is not specifically
described in this category because a
 ll students who meet SLD criteria are, by definition,
adversely affected educationally.

Risks of Maintaining Current Approach
Current Legal Developments Regarding Dyslexic Students
The legality of Texas’ approach to classifying pull-out dyslexia intervention programs (like Take Flight,
MTA, Wilson, e
 tc.) as a general education intervention that can be provided via a 504 plan is currently the
subject of scrutiny.
A recent October 2019 decision from the United States District Court for the Western District of Texas
(Waco Division) indicates that the federal judiciary would characterize this type of educational
intervention differently. In W
 illiam V. v. Copperas Cove Indep. Sch. Dist., the court rejected a Texas public
school’s assertion that a dyslexic student who demonstrated a need for dyslexia intervention was not a
student with a “Specific Learning Disability” with a “need” for special education services under IDEA.45
Specifically, the court found that because “IDEA’s statutory language explicitly includes dyslexia as a
disorder included as an SLD” t he TEA hearing officer “erred in concluding that [the student] did not have
an SLD.” (William V. at *10, emphasis added). The court also noted that “The [Texas] Dyslexia Handbook
that the District cites for support gives background on how dyslexia is diagnosed; however, it does not
provide any support for the District's argument that dyslexia is not an SLD.” The court went on to find that
the student “was still in need of specifically designed instruction to address the unique needs associated
with his dyslexia.” The court then concluded, on the basis of these two findings, that the student “[was] a
child with a disability’ as defined by the IDEA” and held that the school district had procedurally violated
IDEA by failing to qualify the student as such. (Id. at *14.)
The Court went on to note that the d
 yslexia diagnosis alone constituted an eligible condition and that
“[s]uch a diagnosis negates the need for additional testing to determine SLD status and the District's
discretion in making such a determination.” The “specifically designed instruction” a
 t issue in William V.
was the Wilson Reading dyslexia curriculum (a program similar to Take Flight, MTA, Wilson, and other
45

h
 ttps://casetext.com/case/william-v-v-copperas-cove-indep-sch-dist-1 Case No. 6:17-CV-00201-ADA-JCM (W.D.
Tex. Oct. 22, 2019)
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interventions categorized as “general education dyslexia intervention” in Texas). T
 he Court in William V.
expressly deemed the plaintiff student’s small-group dyslexia intervention to be special education
intervention. Conversely, most school districts in Texas categorize these dyslexia intervention curricula
as general education interventions.
Finally, the Court ruled that the school district violated the procedures of IDEA by removing the student
from special education when he completed speech therapy, holding that the student was still eligible for
special education because of his SLD and resulting need for dyslexia intervention using the Wilson
Reading program. Because “by reason of his SLD, [the student . . . still need[ed] special education and
related services, [the Court deemed the student to be] a ‘child with a disability’ as defined by the IDEA,”
This ruling calls into question the sustainability and appropriateness of providing dyslexia intervention
outside the provisions and protections of IDEA. It also calls into question the 2018 Texas Dyslexia
Handbook flowchart showing the process of dyslexia identification. Applying the reasoning of the Court in
William V., Texas current identification practices seem to violate IDEA procedures.

Perspective of Legal Firm Representing School Districts
Walsh Gallegos Treviño Russo & Kyle P.C. has been a leading law firm representing school districts for
more than 35 years. The firm represented Copperas Cove ISD in the lawsuit described above and also
discussed further below. Although Walsh Gallegos fought for the district’s right to maintain the status
quo of Texas’ approach to serving dyslexic students, the firm’s current advice to districts conveys its
assessment that inevitable changes in education law are imminent and suggests that school districts
would be exposing themselves to liability by following Texas’ current practices in this area.
In the 15th Annual Back to School workshop Jim Walsh (co-founder of Walsh Gallegos) and Sarah Orman
(Texas Association of School Boards, TASB) presented information related to how districts should serve
students with dyslexia with a review of several recent cases. Below are excerpts from the training
presentation related to three recent cases.
Spring Branch ISD v. O.W., decided by the 5th Circuit on June 12, 2020
Presentation includes:
Don’t abandon Section 504. It has its place. But when you see evidence of severely disturbing
behavior, along with some indication that a disability might be present, there should be no delay
in going to a special education referral. Keep in mind that a school can begin the evaluation
process and implement 504 accommodations at the same time. Beginning that evaluation
process is what fulfills the Child Find responsibility.
CHILD FIND DUTIES ARE SATISFIED BY A SPECIAL EDUCATION EVALUATION, NOT A 504 PLAN.
D.C. v. Klein ISD, decided by the federal court for the Southern District of Texas on May 29, 2020
Presentation includes:
What is the “major life activity” you are worried about? Ask that question first.
A recent f ederal court case involving a Texas district demonstrates the risks of using Section
504 to serve a student who shows signs of a problem with learning. Learning is the province of
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IDEA, and the failure to move promptly in that direction can have negative consequences.
Let’s review some basics about 504. It covers any and all physical or mental impairments that
substantially impair a person in a major life activity. Obviously from that definition, 504 covers
students who are eligible for special education, but also many others. This case illustrates how
risky it is to rely on 504 to serve students whose “physical or mental impairments” impact
learning. 504 is the proper remedy for students with physical or health related impairments. B
 ut
when the impairment affects reading fluency and/or the more general area of learning, why
mess around with 504? To do so risks a finding that the district violated Child Find duties.
The court affirmed a ruling by the hearing officer that the district moved too slowly toward a
special education referral, thus violating the Child Find duty. The court relied on findings made by
the student’s 504 team, which indicated that the “ major life activity” of concern was learning.
Based on that, the court concluded: y
 ou should have known this kid was a candidate for special
ed. Key Quote:
In D.C.’s 4th grade Section 504 plan….D.C. was found to have a mental impairment that
substantially limited his ability to read, concentrate, learn, and think, and the plan
specifically noted that D.C. had “secondary characteristics of dyslexia….”
The court also noted similar language in the 3rd grade 504 plan.
Our law firm has long recommended that when considering a student for 504 services the
evaluation team should ask about the “major life activity” at the beginning of the process, not the
end. Consider possible scenarios:
Jennifer has asthma. The major life activity of concern is breathing.
Carlos must use a wheelchair. The major life activity of concern is walking.
D.C. is falling behind in reading. The major life activity of concern is reading, thinking,
learning.
Jennifer and Carlos are good candidates for Section 504 services. B
 ut why waste your time with
504 accommodations for D.C. when the major life activity you are concerned about is the one
that IDEA addresses? To do so is not just a waste of time, it risks a finding of a Child Find
violation.
IF THE MLA IS READING OR LEARNING, IT MIGHT BE BEST TO GO STRAIGHT TO IDEA.
William V. v. Copperas Cove ISD, decided by the federal court for the Western District of Texas on
October 22, 2019
Presentation includes:
A federal judge raised many an eyebrow when he ruled that having dyslexia always and
automatically meant that the student also has a “specific learning disability” (SLD) and is,
therefore, eligible for special education services under IDEA. We told you about this ruling in the
Daily Dawg on January 10, 2019. The case was “vacated” by the 5th Circuit because the judge
failed to take into account the requirement that a student—even one with SLD—has to
demonstrate an “educational need.” To be eligible, the student has to “need specially designed
instruction,” i.e., special education services. We told you about the 5th Circuit decision on
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September 4, 2019.
Now the original judge has weighed in again, this time applying the “educational need” standards
laid out by the 5th Circuit. With regard to the relationship between dyslexia and SLD status, the
judge stuck to his guns, noting that “the IDEA itself explicitly defines dyslexia as an SLD.” Key
Quote:
In the present case, [the student] has already been diagnosed with an eligible condition.
Such a diagnosis negates the need for additional testing to determine SLD status and the
District’s discretion in making such a determination.
Notice that the district acknowledged that the boy had dyslexia, and provided services to address
this. The disagreement was about if that meant that he also had a SLD. The district did a full
evaluation, including a cross-battery assessment and concluded that this student’s dyslexia did
not amount to a SLD. But again, the judge disagreed. In the judge’s mind it’s pretty simple:
Dyslexia=SLD.
Thus William met the first part of the eligibility criteria: he has a learning disability. But what about
the “need” component? The judge reviewed the services that the school was providing on the
basis of the dyslexia diagnosis, and declared them to be “special education.” T
 his is the most
important part of this decision, in that it reflects the reality that a school might be providing
“special education” services even when it calls those services something else. Here’s what the
judge called “special ed”:
Daily dyslexia services in the general education setting; extra time to complete
assignments; having an opportunity to repeat and explain instructions; sit near the
teacher; receive reminders to stay on task; and have all material, except reading class
passages, read to him.
The reading teacher said that the student needed “oral administration of assignments, tests, and
phonics instruction.” The judge went on:
Furthermore, [the student] began participating in a Wilson Reading System group for
students with dyslexia for 45 minutes during the RtI period. [He] also attended 45-minute
long one-on-one tutoring sessions with the interventionist after school on Thursdays,
specifically using the Wilson Reading Program.
The judge held that the district had “adapted the content, methodology, and delivery of
instruction to specifically address the unique needs of [the student].” That’s the very definition
of “special ed.”
So to recap: the judge ruled that the student satisfied both prongs of eligibility. He had a
qualifying disability (SLD) and he needed the adaptations to content, method and delivery that
the district was providing. He needed special education services due to his SLD.
Even though the district’s ARD Committee concluded that he was no longer eligible for special
education services, the district continued to serve the student through an IEP while the parties
wrangled in legal proceedings. That turned out to be a good thing for the district. The court
concluded that the failure to identify the student as “eligible” was a procedural error...but one that
did not cause harm. The district provided appropriate services and the boy made progress. The
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court pointed out that “progress” should be measured by individual achievement, rather than a
comparison to peers. By that standard, the record showed plenty of progress.
This is a complicated case, but one that special ed types should think about and discuss. I think
there are two main “takeaways” here. F
 irst, here is one federal judge who thinks that dyslexia is
always a SLD. If one judge thinks that, others will as well. Second, just because you call it
“dyslexia services” or “RtI” does not mean that a judge will see it that way. This judge
disregarded the label the district attached to the services and simply compared the services to
the legal definition of “special education.” Thus the district was guilty of “committing special
ed” when it didn’t think it was. This is not the first time this has happened and won’t be the last.
WHAT YOU CALL “DYSLEXIA SERVICES” MIGHT BE “SPECIAL EDUCATION.”
[Update on William V. Case: On September 14, 2020, the 5th Circuit ruled in favor of the district.
The ruling was narrowly focused on the individual student and did not set new legal precedent
about how schools must serve students with dyslexia.]

Current Training From Texas Partners Resource Network
The information below was provided as part of very recent February 2021 training from Partner’s
Resource Network (PRN). Partner’s Resource Network is a non-profit agency that operates the
federally-funded Texas Parent Training and Information Centers: PACT, PATH, PEN & TEAM. These
organizations are supported by the U.S. Department of Education, Office of Special Education Programs
(OSEP).
The presentation makes a strong, clear case that dyslexia intervention in any form (according to
program instructions, modified further, slower pace, etc) is indeed specially designed instruction, which
is provided by special education. It is incredibly problematic that the Texas Dyslexia Handbook allows
“specially designed instruction” to be called “general education intervention” provided via 504 plans.
The definition of specially designed instruction is clear, and it is inappropriate for it to apply to all
students with disabilities except students with dyslexia:
"Specially designed instruction means adapting, as appropriate to the needs of an eligible child
under this part, the content, methodology, or delivery of instruction: (i) To address the unique
needs of the child that result from the child’s disability, and (ii) To ensure access of the child to
the general curriculum, so that the child can meet the educational standards...that apply to all
children.” IDEA 300.39(b)(3)
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Recent 2020 TEA Complaints In Favor of Family Re: Special Education Eligibility for
Dyslexic Students
The cases below demonstrate how Texas school districts are failing to ensure that students’ eligibility
determinations for special education are made in accordance with IDEA. While the rulings from the TEA
are, in fact, aligned with IDEA, and do remedy the violation after-the-fact, current Texas dyslexia and
special education law, including the Texas Dyslexia Handbook, does not provide clear guidance to ensure
that schools make correct eligibility determinations at the outset.
Moreover, in the “Kitchen Table” parent group’s school district alone, the school district has spent tens, if
not hundreds, of thousands of dollars on legal fees to thwart the complaints of families seeking redress
for these violations. This cost estimate does not begin to measure the cost of employee hours spent
within the district and within the TEA to process these (well-founded and ultimately successful) parent
complaints. Texas’ current school-district-dyslexia-services-violation → parent-complaint → TEA-remedy
cycle is strikingly inefficient and fiscally irresponsible (owing to the peculiar manner in which Texas has
bifurcated oversight of the dyslexia-education-services system, not through the fault of TEA). It also, most
importantly, drastically shortchanges the Texas schoolchildren who are losing unrecoverable years of
appropriate public-school education.
The 2018 Texas Dyslexia Handbook urgently needs revision that will clarify and strengthen the guidance
to schools about how properly to determine special education eligibility for students with dyslexia. As
noted above, many schools are nominally following (in letter, if not in spirit) the 2018 Texas Dyslexia
Handbook (codified at section 74.28 of the Texas Administrative Code), but the Handbook lacks guidance
that is specific enough to ensure that schools are compliant with IDEA, and its weak language contains
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numerous loopholes.
Added to this problem is the problem with the bifurcation of agencies currently charged with the
responsibility of overseeing dyslexia education. At present, the Handbook is overseen and updated by the
State Board of Education. This situation leaves TEA in the difficult and challenging position of correcting
the schools’ noncompliance with IDEA without having the authority to revise and rectify the Handbook
language in order to prevent other schoolchildren from experiencing similar violations in the future.
Simply put, TEA is currently “caught between a rock and a hard place” as it attempts to rectify the
shortcomings in public education services for students with dyslexia.
As explained more fully in the appendix below, one recommendation worthy of consideration is moving
oversight of the Handbook from the State Board of Education to the Texas Education Agency, which is
already tasked with upholding IDEA federal education law in Texas. If the Handbook is not revised
properly and expeditiously to provide needed guidance to schools, the current untenable cycle of
violation-complaint-remedy (including public censure and monetary fines) will continue to bring undesired
(but necessary) reproof from the U.S. Department of Education.
Complaint #1
Issue to be investigated
TEA has determined that the issue set forth below meets the requirements of 34 CFR §300.153
and will be investigated through TEA’s special education complaints process.
Did the LEA [Local Education Agency] ensure that the student's individualized education
program (IEP) team made the student's eligibility determination in accordance with 34
CFR §300.306, 34 CFR §300.311, and 19 TAC §89.1040, specifically as a student with
specific learning disability (SLD), other health impairment (OHI), and/or speech
impairment (SI)?
TEA Ruling
TEA determined the following noncompliance and required corrective actions of the LEA.
The LEA does not always ensure that it meets requirements at 34 CFR §§300.304,
300.306, 300.311, 300.502(c), 19 TAC §§89.1011, and 19 TAC §89.1040.
Upon review of the record, TEA finds that the student’s IEP team made an incorrect determination
regarding the student’s educational need for special education services. The IEP teams did not
have valid data from intervention strategies (other than to note that the student was not
responsive to the interventions) to determine the student did not have an educational need. The
student did not make any progress in most of the skills reviewed through the 2018-2019 report
card despite extensive, individualized accommodations. A
 ny documented success for the
2019-2020 school year was due to extensive, individualized accommodations being provided to
the student, accommodations that went well beyond those provided to most his/her peers (such
as 1:1 reteaching, step-by-step prompts, small group instruction, frequent breaks, repeated
directions, frequent check-ins, graphic organizers, frequent reminders to stay on task, reminders
to use strategies to increase memory, the use of an individualized behavior motivational chart,
extended time, audio texts, and oral administration of all tests while in a small group).

02-12-21

41

When the LEA provides a student who requires supports and interventions beyond those
provided to the general population of students in order to be successful, the student is no
longer receiving general education interventions. The student, at that point, is receiving
specialized instruction.* T
 he LEA should have considered this and found that the student not
only met the criteria for multiple disabilities, but also that the student demonstrated an
educational need for specialized instruction as the result of those disabilities. Because it did not
do so, it violated 34 CFR §300.306.
* L.J. v. Pittsburg Unified Sch. Dist., 835 F.3d 1168, 68 IDELR 121 (9th Cir 2016)
Complaint #2
Issue to be investigated
TEA has determined that the issues set forth below meet the requirements of 34 CFR §300.153
and will be investigated through TEA’s special education complaints process.
Allegation One: Did the LEA ensure that the student's individualized education program
(IEP) team made his/her eligibility determination in accordance with 34 CFR §300.306,
34 CFR §300.311, and 19 TAC §89.1040, specifically as a student with a specific learning
disability (SLD)?
TEA Ruling
TEA determined the following noncompliance and required corrective actions of the LEA.
Based on the record, TEA finds that the LEA did n
 ot meet the requirements set out above when
the IEP teams found that the student did not qualify for special education services.
When finding whether a student qualifies for special education, the IEP team must first determine
whether the student meets criteria for one of the 13 disabilities set out in the IDEA. If the student
does meet those criteria, the IEP team must then determine whether the student requires special
education and related services by reason of that disability.
In the student’s case, s/he met eligibility criteria as a student with a specific learning disability
(dyslexia). . . . Based on the information the IEP team had available at the time that it met, the
student was not making progress in reading and, in fact, was projected to continue to remain
below grade level and well below the LEA’s grade-level mean in reading through winter 2021.
Additionally, the student’s FIE report, which was considered by the IEP team in making the
student’s eligibility determination, provided the IEP team with concerning information. The report
reads in part below.
The student has not yet participated in a reading program which not only addresses
phonemic awareness and phonics skills, but also vocabulary, fluency, and reading
comprehension. Therefore, it is the least restrictive environment to participate in a
reading intervention program available through general education services prior to
considering placement in special education.
A student’s referral or eligibility determination cannot be delayed for the student to participate in
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intervention services. Y
 et, in the respective student’s case, although the IEP team had sufficient
data to determine that the student required special education as a result of his/her disability, it
appears the LEA believed that the student could not be found eligible for special education
because s/he had not participated in all available general education services. [ The “general
education services” at issue was, in fact, the school’s Standard Dyslexia Protocol Instruction]
Complaint #3
Issue to be investigated
TEA has determined that the issues set forth below meet the requirements of 34 CFR §300.153
and will be investigated through TEA’s special education complaints process.
Allegation One: Did the LEA ensure that it provided the student with a free appropriate
public education (FAPE) between March 30, 2020, and the date of the complaint in
accordance with 34 CFR §300.101?
Allegation Two: If the LEA was required to ensure, in accordance with 34 CFR § 300.324,
that the student’s individualized education program (IEP) was developed, reviewed,
and/or revised to address the student’s needs regarding dyslexia, did it do so?
TEA Ruling
TEA determined the following noncompliance and required corrective actions of the LEA.
The LEA d
 oes not always ensure that students are provided FAPE in accordance with 34
CFR §300.101.
The LEA does not always ensure that students' IEPs are developed, reviewed, and/or
revised in accordance with 34 CFR §300.324.
As an initial matter, a thorough review of the record raises questions as to whether the student
was properly denied eligibility for special education and related services as a student with a
specific learning disability in May 2019. The analysis here turns on (1) whether the LEA followed
required Part B procedures to reach its May 2019 eligibility determination and (2) whether the
LEA reached a determination consistent with §§ 300.304-300.311, in light of the individual child’s
abilities and needs. Dispute Resolution Procedures Under Part B of the Individuals with Disabilities
Education Act (IDEA), OSEP (July 23, 2013) at p. 18.
In sum and contrary to the conclusions drawn in the May 2019 FIE report, the record suggests
that the student satisfied the definition of a student with a learning disability under 19 TAC
§89.1040(c)(9)(B). Specifically, the students report cards, reading benchmarks, and response to
intervention prior to the May 2019 eligibility determination appeared to demonstrate that the
student did not (and does not) achieve adequately for the students age or meet state-approved
grade level standards in oral expression, listening comprehension, written expression, basic
reading skills, reading fluency skills, [or] reading comprehension. Moreover, to the extent the
eligibility determination relied solely on a firm cut score associated with a cognitive assessment,
it ran afoul of federal guidance and regulations. Meanwhile, the XBS scores alone, and certainly in
combination with the other data collected, suggest a clear pattern of strengths and weaknesses.
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Thus, TEA concludes that the LEA did not follow required Part B procedures to reach its May
2019 eligibility determination and that the LEA reached a determination inconsistent with §§
300.304-300.311, in light of the individual student’s abilities and needs. Because the LEA’s May
2019 eligibility determination is not supported by the student-specific facts, the LEA must
reconsider its determination as to whether this student is eligible for special education as a
student with an SLD. S
 ee Dispute Resolution Procedures at p. 18. To the extent adherence to
proper procedures and application of appropriate state standards would have resulted in a
determination of SLD eligibility, the LEA was responsible for ensuring the development of an IEP
that addressed the student’s needs in dyslexia. It did not do so.

Three Recommendations to Improve the Education of Texas
Students with Disabilities, Including Dyslexia
Fiscal Note
As discussed earlier in “Funding: IDEA vs Section 504,” when students with dyslexia are served via IDEA,
more funds become available for schools to provide services. Schools can then receive funds from both
the federal and state governments, providing schools with maximum flexibility to meet student needs.
As parents, we realize that we cannot fully estimate the fiscal implications of our legislative suggestions.
Still, we can identify several issues that merit consideration.
Expected Increase in IDEA Funding
One benefit of aligning Texas dyslexia services with IDEA is that it would position Texas to
benefit from the anticipated increase in the federal funding of IDEA with the new administration in
Washington DC. The new administration has said providing increased IDEA funding to states is a
priority. If Texas moves now to appropriately identify students with dyslexia under IDEA, the state
will be well positioned to receive maximum benefit when new federal funding decisions are
made.
Federal Fines
If Texas does not change its current practices related to dyslexia, the state is at risk for additional
federal fines. This is a significant concern as the complaint process for 75% of Texas dyslexic
students (those served by 504) requires families to present initial complaints to the federal
government through the Office of Civil Rights.
Societal Costs (including increased costs during K-12 school years)
For dyslexic students specifically, scientific research shows c
 lear links between un-addressed
reading difficulties and attention/focus issues, anxiety, depression, school drop out,
incarceration, and suicide.46
 Students with unaddressed learning differences often face lifelong
challenges, frustration, and failure as they are . . . less likely to graduate high school, enroll in and
complete college, and hold a job compared to their peers. Schools and districts will continuously
seek goals for student achievement and development that are beyond reach if the learning needs
of [students with learning and attention issues] go unmet. And our workplaces, communities, and
46

h
 ttps://www.nature.com/articles/s41539-017-0008-3/
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. . . society will lose out on valuable talent that hasn’t been recognized nor nurtured.”47
(Discussed in “Our Story” section)
In October 2019, university researchers at UC Davis and Cornell published a scientific study
documenting the impact of denial of special education services on the future of students with
disabilities. Students with “minor” disabilities (such as dyslexia) who were not served via IDEA
were 52% less likely to graduate from high school and 38% less likely to enroll in college.48
(Discussed in “Profound Negative Impact on Students with Disabilities” section)
Prevalence of dyslexia among Texas prison inmates: A
 pproximately 80% of Texas prison
inmates are reported to be functionally illiterate. Additionally, 48% of inmates were deficient in
word attack skills, which is the chief feature of dyslexia. Nearly two-thirds of inmates also scored
poorly in reading comprehension.49 This reality is known in literacy / dyslexia circles as the
“school to prison pipeline” because of the poor outcomes associated with low reading skills.

#1 Align Statutory Language
Align Texas special education laws and language more closely with the Individuals with Disabilities
Education Act (IDEA), in particular for students with dyslexia and related disorders

#2 Move Dyslexia Instruction to IDEA
Ensure that all students with dyslexia who are receiving instruction for their disability (dyslexia) are served
by federal education law, the Individuals with Disabilities Education Act (IDEA)
47
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 ttps://www.ncld.org/research/forward-together
https://brianaballis.weebly.com/uploads/4/0/3/9/40392931/lr_impacts_se_-_10-24-19.pdf
49
https://www.researchgate.net/publication/12443331_Prevalence_of_dyslexia_among_Texas_prison_inmates
48
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#3 Restructure Dyslexia Handbook
Restructure the Texas Dyslexia Handbook (overseen by the SBOE) with three steps: 1) SBOE provides
direction on Curriculum & Instruction via Handbook 2) Procedures for screening, evaluation and
identification are removed from the Handbook 3) TEA creates new guidance to ensure compliance with
IDEA Child Find mandate when a disability (dyslexia) is suspected. Also, create state-level dispute
resolution to uphold Texas dyslexia law and provide accountability for the funds schools receive via the
HB3 dyslexia allotment.
See Appendix for a detailed view of Recommended Statutory Amendments to align both Texas
Education Code (TEC) and Texas Administrative Code (TAC) to IDEA for students with dyslexia.
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Appendix A: Excerpts from October 2020 Letter to TEA from US
Dept of Education’s Office of Special Education Programs (OSEP)
Texas isn't ensuring students with disabilities, especially those with dyslexia, are getting the extra help
they need, federal education officials said in an October 19, 2020 letter to the TEA, echoing findings
from a 2018 investigation.50
 51
In particular, many schools are still consistently (and inaccurately) declaring students with dyslexia are
automatically ineligible for special education. This and other problems with how dyslexic students are
served are addressed in the letter to TEA, as dyslexia is mentioned 50+ times.
Below are excerpts from the letter
P2
In OSEP's January 11, 2018 monitoring report, OSEP found that T
 EA failed to ensure that all children with
disabilities residing in the State who are in need of special education and related services were
identified, located, and evaluated, regardless of the severity of their disability, as required by IDEA
section 612(a)(3) and its implementing regulation at 34 C.F.R. § 300.111. [This is the Child Find mandate]
P3
Despite these actions, stakeholders have expressed continued concerns about LEAs' implementation of
IDEA's child find and FAPE requirements. OSEP has received 79 unique stakeholder inquiries. Of those 79
inquiries, 47 were related to FAPE, 10 were related to child find, 11 were related to Dyslexia issues and 11
inquiries expressed overall concerns with TEA’s monitoring and TEA’s ability to enforce IDEA. Stakeholder
communications received by OSEP specifically questioned TEA's compliance with the child find
requirements in section 612(a)(3) of IDEA to identify, locate, and evaluate children with disabilities who
need special education and related services and the requirement in section 612(a)(1) of IDEA, to make
available a free appropriate public education (FAPE) to all eligible children with disabilities residing in the
State. Some stakeholders stated that school officials informed them that their children's dyslexia
diagnosis indicated that dyslexia did not warrant an evaluation for special education and related
services under IDEA. Additionally, some stakeholders expressed concerns about the dispute resolution
process to handle concerns related to FAPE and Dyslexia within the State.
P3
These LEA personnel explained to OSEP staff that some LEAs were not properly implementing IDEA's
child find and FAPE requirements. For example, staff members from two schools stated that b
 efore
conducting an IDEA evaluation to determine eligibility for special education and related services, a
student must show a lack of academic progress in the State's dyslexia program. Therefore, this type of
information demonstrates that the assurances alone have not been sufficient to ensure appropriate
implementation of IDEA's child find and FAPE requirements at the local level.
P 10
In its January 11, 2018 monitoring report, OSEP found that TEA failed to fulfill its general supervisory and
monitoring responsibilities as required by IDEA sections 612(a)(11) and 616(a)(1)(C), and their
50

https://www.texastribune.org/2020/11/05/texas-schools-failing-special-education-students/?fbclid=IwAR2aoH01AG
ehCPCOSSx4tzb0Lcs_Ir-e3kROj3HcLNzHkIKdcgxra20aup4
51
h
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implementing regulations at 34 C.F.R. §§ 300.149 and 300.600, along with 20 U.S.C. 1232d(b)(3)(A), to
ensure that LEAs throughout the State properly implemented the IDEA child find and FAPE requirements.
As a corrective action, OSEP required TEA to provide “a plan and timeline by which TEA will provide
guidance to LEA staff in the State, including all general and special education teachers, necessary to
ensure that LEAs (i) ensure that supports provided to struggling learners in the general education
environment through RTI, Section 504, and the State’s dyslexia program are not used to delay or deny a
child’s right to an initial evaluation for special education and related services under the IDEA…
P 10
Based on interviews with LEA and school staff that OSEP conducted during the May 2019 onsite visit,
OSEP explored LEA and local school practices related to the implementation of the revised Dyslexia
Handbook, particularly the implementation of IDEA requirements for evaluation and identification of
children with dyslexia as children with disabilities under IDEA. Interviews that OSEP conducted with
personnel at twelve schools in six LEAs demonstrated that there was c
 ontinued confusion regarding the
interpretation and implementation of the revised Dyslexia Handbook, specifically with regard to
evaluation and identification of children with dyslexia who may be identified as needing special
education and related services under IDEA but who are receiving services under Section 504. For
example, one LEA administrator stated that in Texas, a student could not be found eligible for special
education and related services under IDEA based on dyslexia and that dyslexia is not considered a
specific learning disability. This statement is inconsistent with IDEA’s definition of specific learning
disability in 34 C.F.R. § 300.8(C)(10)(i), which specifically identifies dyslexia as a condition that could
qualify as a specific learning disability. Another LEA administrator stated erroneously that special
education for children with dyslexia is only for children not making progress through the dyslexia
program. A
 school-level staff member within another LEA stated that the difference between a need for
special education services under IDEA versus support provided through the dyslexia program is that
students eligible for special education services experience problems with both reading fluency and
comprehension; however, the staff member indicated that students with dyslexia do not have problems
with fluency and comprehension. This statement is contradicted by TEA’s Dyslexia Handbook, which
mentions students’ difficulties with reading comprehension and fluency throughout, including in Chapter
1 which lists “Variable difficulty with aspects of reading comprehension'' on a bulleted list titled
Consequences of Dyslexia. Further, IDEA specifically mentions difficulties with reading fluency and
reading comprehension as criteria that the group may consider in determining whether the child’s
underachievement in these areas constitutes a specific learning disability. See 34 C.F.R. §
300.309(a)(1)(v) and (vi). A staff member from another LEA stated that when a child can make
educational gains from the dyslexia program, the student is not eligible for special education. OSEP
interviewed some staff members who were confused about whether or how the supports provided
through the State’s dyslexia program could be included in the IEP of a child with dyslexia who is
identified as an eligible child with a disability. Several school staff members interviewed by OSEP
expressed a need for clearer guidance on dyslexia and IDEA eligibility. TEA administrators
acknowledged, at the time of OSEP’s May 2019, on-site visit, that additional actions were needed to
ensure the revised Dyslexia Handbook guidance is properly implemented in a manner that is consistent
with IDEA.
P 12
Despite revisions to the State Dyslexia Handbook, OSEP has serious concerns about LEAs’
implementation of TEA’s guidance in this area. LEA personnel or school staff referenced the Dyslexia
Handbook as support for their current practices or, in some cases, a source of ambiguous guidance. A
 lso,
the lack of consistent interpretation of the Handbook at the LEA and local school levels conveyed to
OSEP at the time of its on-site visit indicated the need for additional clarification, training, and
monitoring to ensure proper implementation of IDEA requirements. Because OSEP continued to find
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that among LEA personnel and staff regarding how a child with dyslexia can qualify as having a specific
learning disability under IDEA, TEA must provide OSEP with information demonstrating the additional
actions it has taken to ensure that LEAs understand and are carrying out their obligations to promptly
refer, for an evaluation, a student with dyslexia who is suspected of having a specific learning disability
under IDEA.
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Appendix B: Redacted Parent Email from 2015 Requesting
Assistance with Enforcement of Texas Dyslexia Law
Below is an email exchange from 2015 between a parent of a student with dyslexia and Texas officials.
The parent sought assistance with the school’s noncompliance with Texas dyslexia law. The parent
contacted a Texas State Board of Education representative, who then consulted with the TEA about the
appropriate place for the parent to file a complaint. The parent was advised to file a complaint with the
federal Office of Civil Rights, a route that is clearly frustrating and illogical to both the parent and the
SBOE representative. Eventually, the parent did file a formal complaint with the federal Office of Civil
Rights, a process that lasted three years.
Texas parents need an avenue to file state-level complaints related to Texas dyslexia law that can be
resolved in a timely manner. A complaint process would also create accountability for the funds schools
receive via the HB3 dyslexia allotment.
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Appendix C: Letter to TEA and OSERS / OSEP about 2018 Texas
Dyslexia Handbook
The letter that follows in this appendix was sent to the TEA and the U.S. Department of Education's Office
of Special Education Programs (OSEP) in November 2018, shortly after the 2018 Texas Dyslexia
Handbook was published.
The letter was signed by the following individuals and groups:
COPAA (Council of Parent Attorneys’ and Advocates) - Denise Marshall, Exec. Director
Dr. Sally Shaywitz - Director Yale Center for Dyslexia and Creativity
Pete Wright ESQ- Wrights Law
Texans for Special Education Reform (TXSERS)
Parent Attorneys – Texas: Dorene Philpot, Sharon Ramage, Kevin Shields
Catherine Michael, Chair, Education Law Group, Hollingsworth & Zivitz
Decoding Dyslexia Texas - Robbi Cooper, Daphne Corder, Christine Chien, Sara Furlich
Decoding Dyslexia Military
Decoding Dyslexia Maryland
Decoding Dyslexia Virginia
Decoding Dyslexia Wyoming
Decoding Dyslexia Michigan
Decoding Dyslexia Florida
Decoding Dyslexia Colorado
Decoding Dyslexia Montana
Decoding Dyslexia Utah
Decoding Dyslexia Georgia
Decoding Dyslexia Indiana
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Appendix D: National Center for Learning Disabilities (NCLD)
Letter about 2018 Texas Dyslexia Handbook to Texas SBOE, TEA &
OSEP
The letter that follows in this appendix was sent by the National Center for Learning Disabilities (NCLD) to
the Texas State Board of Education (SBOE) as well as the TEA, the US Office of Special Education
Programs (OSEP), and the Council of Parent Attorneys and Advocates (COPPA), in February 2019, shortly
after the 2018 Texas Dyslexia Handbook was published.
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Appendix E: Recommended Statutory Amendments to Align
Dyslexia with IDEA
Texas Education Code (TEC): Amended by Texas Legislature
TEC 29.002: Special Education Program
29.002 Definition
(a) General.
(1) Special education means specially designed instruction, at no cost
to the parents, to meet the unique needs of a child with a disability
(34 CFR 300.39(a)(1))
In this subchapter,"special services" “special education and related
services”52 means includes:
Specially designed instruction, which means adapting, as appropriate to
the needs of an eligible child under this part, the content,
methodology, or delivery of instruction—
(i) To address the unique needs of the child that result from the
child’s disability; and
(ii) To ensure access of the child to the general curriculum, so that
the child can meet the educational standards within the jurisdiction of
the public agency that apply to all children.(34 CFR 300.39(b)(3))
(1) special education instruction, which (iii)may be provided by
professional and supported by paraprofessional personnel in the regular
classroom or in an instructional arrangement described by Section 42.151;
and
(2) related services, which are developmental, corrective, supportive,
or evaluative services, not instructional in nature, that may be required
for the student to benefit from special education instruction and for
implementation of a student's individualized education program.

52

Related edit suggested in Oct 2020 Letter to TEA from OSEP, Appendix: Analysis of “A Parent’s Guide to
the Admission, Review, and Dismissal Process” July 2020 // “General Comments: This document uses
the term “special education services,” and this term is incomplete without additional clarifying
information. For example, the term appears in the explanations of referral, initial evaluation, and eligibility
determination. T
 EA must either use the term “special education and related services” or must provide
additional clarification to specify that the term “special education services” includes both special
education and related services.”
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TEC 29.003: Special Education Program / Eligibility Criteria
Sec. 29.003. ELIGIBILITY CRITERIA. (a) The agency shall develop
specific eligibility criteria based on the general classifications
established by this section with reference to contemporary diagnostic or
evaluative terminologies and techniques. Eligible students with disabilities
shall enjoy the right to a free appropriate public education, which may
include instruction in the regular classroom, instruction through special
teaching, or instruction through contracts approved under this subchapter.
Instruction shall be supplemented by the provision of related services when
appropriate.
(b) A student is eligible to participate in a school district's
special education program if the student:
(2) is at least three but not more than 21 years of age and has one
or more of the following disabilities that prevents the student from being
adequately or safely educated in public school without the provision of
special services:
(A) physical disability;
(B) intellectual or developmental disability;
(C) emotional disturbance;
(D) learning disability
(E) autism;
(F) speech disability; or
(G) traumatic brain injury.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

53

Autism
Deaf-blindness
Deafness
Emotional disturbance
Hearing impairment
Intellectual disability
Multiple disabilities
Orthopedic impairment
Other health impairment
Specific learning disability
Speech or language impairment
Traumatic Brain injury
Visual impairment, including blindness53

This list should mirror the 13 eligibility categories in IDEA (300.8(c))
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TEC 38.003 Screening and Treatment for Dyslexia and Related Disorders
(a) Students enrolling in public schools in this state shall be
screened to determine if the student is at risk for or tested, as
appropriate, for dyslexia and related disorders at appropriate times in
accordance with a program screener approved by the State Board of
Education.54

The program must include screening Screener must take place
prior to at the end of the school year of each student in kindergarten
and prior to the end of January for each student in the first grade.55
(b) In accordance with the intervention components56 program approved
by the State Board of Education57, the board of trustees of each school
district shall provide

54

2018 Texas Dyslexia Handbook Ch II addresses Screening Instruments.

“Screening” is a universal measure applied to all students to identify students who are “at risk” for
dyslexia. “Evaluation” is an individualized evaluation performed when a disability (dyslexia) is suspected
in order to determine if an individual student is a student with dyslexia. All evaluations performed when a
disability is suspected should be a Full Individual Evaluation (FIE) under IDEA.
2018 Texas Dyslexia Handbook, p 8: ”In 2017, the 85th Texas Legislature passed House Bill (HB) 1886,
amending Texas Education Code (TEC) §38.003, Screening and Treatment for Dyslexia, to require that all
kindergarten and first-grade public school students be screened for dyslexia and related disorders”
2018 Texas Dyslexia Handbook, p 9: ...screening is defined as a universal measure administered to a
 ll
students by qualified personnel to determine which students are at risk for dyslexia or reading difficulties
and/or a related disorder. Screening is not a formal evaluation.”
55

2018 Texas Dyslexia Handbook p 10: “Texas Education Code §38.003 does not explicitly state when
first grade students must be screened. The SBOE, through approval of the rule which requires adherence
to this handbook (TAC §74.28), has determined that students in first grade must be screened no later
than the middle of the school year. Screening of first-grade students can begin anytime in the fall as the
teacher deems appropriate. Grade 1 screening must conclude no later than January 31 of each year.”
Referencing content similar to Chapter 4 of 2018 Texas Dyslexia Handbook: “Critical, Evidence-Based
Components of Dyslexia Instruction”
56

Per the TEA website (https://tea.texas.gov/node/106036), “The State Board of Education (SBOE) sets
policies and standards for Texas public schools. The primary responsibilities of the SBOE include:
● Setting curriculum standards
● Reviewing and adopting instructional materials …
The SBOE’s experience in curriculum and instruction has brought great depth and specificity to the
instructional components of the handbook. The SBOE’s involvement in dyslexia instruction is similar to its
role in overseeing the development of the Texas Essential Knowledge and Skills (TEKS) for Texas
students.
57

However, the Handbook also currently contains pathways for the evaluation and identification of students
when dyslexia is suspected (Chapter III). This is problematic because the evaluation and identification of
students with disabilities is part of IDEA and known as the Child Find mandate. The US Department of
Education and its Office of Special Education Programs (OSEP) office give state education agencies
(such as the TEA) the responsibility of implementing and monitoring the education of students with
disabilities via the Individuals with Disabilities Education Act (IDEA)
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(1)
evidence based interventions58 for to meet the needs the
treatment of any student determined be at risk for dyslexia or a
related disorder through a Response to Intervention (RTI) process59 60

and
(2) evidence based interventions61 considered specially designed
instruction62 to have for students found to have dyslexia or a related
disorder, regardless of the severity of their disability63, through
the provision of a Full Initial Evaluation under IDEA Child Find

Congress reauthorized the IDEA in 2004 and most recently amended the IDEA through Public Law
114-95, the Every Student Succeeds Act, in December 2015. 2015 - ESSA Section 8101 // (21)
EVIDENCE-BASED. // (A) IN GENERAL.—Except as provided in subparagraph (B), the term
''evidence-based'', when used with respect to a State, local educational agency, or school activity, means
an activity, strategy, or intervention that… See p 35 of “Align Dyslexia To Idea” for section “Access to
Highly Trained Dyslexia Staff” for more discussion
58

Response to Intervention (RTI): In Texas, this approach is guided by SB 1153, which addresses students
receiving intervention in academic areas and parental rights and information, including updates to
parents about their child’s progress under RTI. It’s also important to note that lack of progress under RTI
must lead to a Full Initial Evaluation under the IDEA. RTI is a short-term process not intended to last for a
full year. OSEP in its finding has asked TEA to specify a reasonable time under RTI; we suggest it’s
generous to list this as no more than 6 months.
59

RTI Network / A Program of the National Center for Learning Disabilities guidance indicates each tier
of intervention (Tier 2 & 3) “should generally not exceed a grading period.” “Students who do not achieve
the desired level of progress in response to these targeted interventions are then referred for a
comprehensive evaluation and considered for eligibility for special education services under the
Individuals with Disabilities Education Improvement Act of 2004 (IDEA 2004).”
rtinetwork.org/learn/what/whatisrti
60

61

Same as prior footnote re: “evidence based interventions” in (1)

62

IDEA 300.39 (b)(3) Specially designed instruction means adapting, as appropriate to the needs of an
eligible child under this part, the content, methodology, or delivery of instruction—
(i) To address the unique needs of the child that result from the child’s disability; and
(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.
63

The phrase “regardless of the severity of their disability” is from IDEA’s Child Find Mandate (34 CFR
300.111). It is significant to include because some schools allow the use of “cut scores'' that creates a
more uniform system in which certain scores allow a student to qualify for various services (Ex. A student
must have a standard score of 85 or lower (16th percentile) to qualify for special education). This faulty
approach propagates misinformation among legislators, administrators, educators, and parents alike,
including the myth that “if dyslexia moves to special education, there will be many kids who currently
qualify for a 504 plan who won’t qualify for special education, and thus will get nothing” or the myth that
“in Texas, dyslexia is better under 504 because kids can qualify with a standard score of 90 or lower
instead of the standard score of 85 or lower required for special education.” These are misguided
arguments that rely on the erroneous assumption that children with learning disabilities are permitted to
be categorized, distinguished, and provided with certain educational services on the sole basis of test
scores. In fact, using such “cut scores” as the sole means of identifying a student’s eligibility for services
is contrary to IDEA law. See “Align Dyslexia to IDEA” section “Dyslexia = SLD, Regardless of Severity“ for
further explanation.
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obligations.64
 65
 66

Dyslexia instruction must include the critical, evidence-based
components of and delivery methods for dyslexia instruction that is
effective for students with dyslexia67 and provided by highly trained
staff with documented dyslexia training aligned to 19 TAC §74.28(c).
The instruction must be designed for students with dyslexia, a
Specific Learning Disability,68 and is considered specially designed
instruction,69 as the instruction must address the unique needs of
the child that result from the child’s disability and ensures access
to the general curriculum so that the child can meet the state’s
educational standards (34 C.F.R §300.39(b)(3)).

When dyslexia is suspected, students should initially be evaluated with a Full Individual Evaluation via
IDEA so the student has an opportunity to meet both prongs of eligibility for special education:
● having disability recognized by the IDEA, such as Specific Learning Disability (which explicitly
names dyslexia as a disorder that could negative impact a student’s abilities) a
 nd
● in need of special education (“Specially Designed Instruction”).
64

65

Child Find Mandate (34 CFR 300.111): “All children with disabilities..., r egardless of the severity of their
disability, and w
 ho are in need of special education a
 nd related services, are identified, located, and
evaluated;”
Child with a Disability (34 CFR 300.8): “a child evaluated [as having a d
 isability], and who, by reason
thereof, needs special education a
 nd related services.”
66

IDEA Subchapter II (Part B) Section 1412: A state must submit “a plan that provides assurances to the
Secretary [of Education] that the State has in effect policies and procedures to ensure that the State
meets each of the following conditions: [excerpts below]
(1) Free appropriate public education //A f ree appropriate public education i s available to a
 ll children with
disabilities residing in the State between the ages of 3 and 21, inclusive, including children with
disabilities who have been suspended or expelled from school.
(3) Child find // All children with disabilities residing in the State, including children with disabilities who
are homeless children or are wards of the State and children with disabilities attending private schools,
regardless of the severity of their disabilities, and who are in need of special education and related
services, are identified, located, and evaluated and a practical method is developed and implemented to
determine which children with disabilities are currently receiving needed special education and related
services.
(7) Evaluation // Children with disabilities are evaluated in accordance with subsections (a) through (c) of
section 1414 of this title.
(11) State educational agency responsible for general supervision // T
 he S
 tate educational agency is
responsible for ensuring that— the requirements of this subchapter are met;”
Referencing content similar to Chapter 4 of 2018 Texas Dyslexia Handbook: “Critical, Evidence-Based
Components of Dyslexia Instruction”
67

68

It is worth considering whether to include the section below in TEC 38.003 to ensure correct
understanding that is aligned to IDEA
IDEA Section 300.8 (c)(10) S
 pecific learning disability—
(i) General. Specific learning disability means a disorder in one or more of the basic psychological
processes involved in understanding or in using language, spoken or written, that may manifest
itself in the imperfect ability to listen, think, speak, r ead, write, spell, or to do mathematical
calculations, including conditions such as perceptual disabilities, brain injury, minimal brain
dysfunction, dyslexia, and developmental aphasia.
69

34 CFR 300.39(b)(3)
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(b-1) Unless otherwise provided by law, a student determined to have
dyslexia during screening or testing70 a Full Initial Evaluation under
IDEA or shown to be at risk for dyslexia during screening under
Subsection (a) or accommodated because of dyslexia may not be rescreened
or retested for dyslexia for the purpose of reassessing the student's
need for accommodations until the district reevaluates the information
obtained from previous screening or testing of the student.
(c) Subject to Subsection (c-1), the State Board of Education shall
adopt any rules and standards necessary to administer this section.
(c-1) The Texas Education agency by rule shall develop procedures
designed to allow the agency to:
(1) effectively audit and monitor and periodically conduct site
visits of all school districts to ensure that districts are complying
with this section, including the screener to determine at risk for
dyslexia and related disorders71 program approved by the State Board
of Education under this section;
(2) identify any problems school districts experience in complying
with this section, including fulfilling Districts’ Child Find
obligations72 73
 and in providing intervention components74 as set by
the SBOE within a student’s IEP that align with those the program
This change ensures students are evaluated initially by a Full Initial Individual Evaluation when Dyslexia
is suspected (because Dyslexia is a Specific Learning Disability)
70

71

2018 Texas Dyslexia Handbook Ch II addresses Screening Instruments.

 Oct 2020 Letter to TEA from OSEP, p 3: “OSEP also has concerns about the implementation of these
policies and procedures based on the interviews with LEA personnel that were conducted during the
on-site visit. . . These LEA personnel explained to OSEP staff that some LEAs were not properly
implementing IDEA's child find and FAPE requirements. F
 or example, staff members from two schools
stated that before conducting an IDEA evaluation to determine eligibility for special education and related
services, a student must show a lack of academic progress in the State's dyslexia program. Therefore,
this type of information demonstrates that the assurances alone have not been sufficient to ensure
appropriate implementation of IDEA's child find and FAPE requirements at the local level.”
72

73

Oct 2020 Letter to TEA from OSEP, p 12: “OSEP’s Conclusion Regarding Finding # 3:
Based upon the review of documents, analysis of available data, and interviews with TEA and LEA and
school personnel, OSEP cannot determine whether TEA has sufficiently addressed the actions included in
its April 23, 2018 CAR submission, and OSEP’s October 19, 2018 response related to Finding CAR 3.a.
Despite revisions to the State Dyslexia Handbook, OSEP has serious concerns about LEAs’
implementation of TEA’s guidance in this area. LEA personnel or school staff referenced the Dyslexia
Handbook as support for their current practices or, in some cases, a source of ambiguous guidance. Also,
the lack of consistent interpretation of the Handbook at the LEA and local school levels conveyed to
OSEP at the time of its on-site visit indicated the need for additional clarification, training, and monitoring
to ensure proper implementation of IDEA requirements. Because OSEP continued to find that among LEA
personnel and staff regarding how a child with dyslexia can qualify as having a specific learning disability
under IDEA, TEA must provide OSEP with information demonstrating the additional actions it has taken to
ensure that LEAs understand and are carrying out their obligations to promptly refer, for an evaluation, a
student with dyslexia who is suspected of having a specific learning disability under IDEA.”
Referencing content similar to Chapter 4 of 2018 Texas Dyslexia Handbook: “Critical, Evidence-Based
Components of Dyslexia Instruction”
74
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approved by the State Board of Education under this section; and
(3) develop reasonable and appropriate remedial strategies to
address school district noncompliance and ensure the purposes of this
section are accomplished.
(d) In this section:
(1) "Dyslexia" means a Specific Learning Disability75 which is a
disorder of constitutional origin manifested by a difficulty in
learning to read, write, or spell, despite conventional instruction,
adequate intelligence, and sociocultural opportunity.
(2) "Related disorders" includes disorders similar to or related to
dyslexia, dysgraphia76, such as developmental auditory imperception,
dysphasia, specific developmental dyslexia, developmental dysgraphia, and
developmental spelling disability.

IDEA Section 300.8 (c) (10)(i)
Both “dyslexia” and “specific developmental dyslexia” are listed. So the suggestion is to add
“dysgraphia” without any further description as well to ensure there is no type of dysgraphia that could be
excluded.
75
76
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Texas Administrative Code (TAC): Amended by TEA Commissioner
19 TAC 89.1040 Eligibility Criteria
(a) Special education services. To be eligible to receive special
education services, a student must be a "child with a disability," as
defined in 34 Code of Federal Regulations (CFR), §300.8(a), subject to
the provisions of 34 CFR, §300.8(c), the Texas Education Code, §29.003,
and this section. The provisions in this section specify criteria to be
used in determining whether a student's condition meets one or more of
the definitions in federal regulations or in state law.
(c) Eligibility definitions.
(9) Learning disability Specific Learning Disability
Definition: Specific learning disability means a disorder in one or more
of the basic psychological processes involved in understanding or in
using language, spoken or written, that may manifest itself in the
imperfect ability to listen, think, speak, read, write, spell, or to do
mathematical calculations, including conditions such as perceptual
disabilities, brain injury, minimal brain dysfunction, dyslexia, and
developmental aphasia. (34 CFR 300.8 (c)(10)(i))
(B) A student with a specific learning disability is one who:
(i) has been determined through a variety of assessment tools and
strategies to meet the criteria for a specific learning disability as
stated in 34 CFR, §300.8(c)(10), in accordance with the provisions in 34
CFR, §§300.307-300.311; and in accordance with 34 CFR 300.304 which
states “In conducting the evaluation, the public agency must not use any
single measure or assessment as the sole criterion for determining
whether a child is a child with a disability and for determining an
appropriate educational program for the child.”77 a
 nd Students who are
identified as dyslexic meet the criteria for specific learning
disability; and
(ii) does not achieve adequately for the student's age or meet
state-approved grade-level standards in oral expression, listening
comprehension, written expression, basic reading skill, reading fluency
skills, reading comprehension, mathematics calculation, or mathematics
problem solving when provided appropriate instruction, as indicated by
performance on multiple measures such as in-class tests; grade average
over time (e.g. six weeks, semester); norm- or criterion-referenced
Reinforced by Oct 2020 Letter to TEA from OSEP, Appendix: “Initial Evaluation- 34 C.F.R. § 300.304 -Pages 5 and 6 // TEA must revise the first paragraph of this section to read: “If you give your consent for
an initial evaluation, the school must provide prior written notice of any evaluation procedures the school
will conduct. The school must use a variety of assessment tools and strategies to gather relevant
functional, developmental, and academic information about your child, including information that you
provide. Your child’s school may not use any measure or assessment as the sole criterion for determining
whether your child is a child with a disability and for determining an appropriate educational program for
your child.”
77
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tests; statewide assessments; or a process based on the student's
response to evidence-based intervention; and
(I) does not make sufficient progress when provided a process
based on the student's response to evidence-based intervention (as
defined in 20 USC, §7801(21)), as indicated by the student's performance
relative to the performance of the student's peers on repeated,
curriculum-based assessments of achievement at reasonable intervals,
reflecting student progress during classroom instruction; or
(II) exhibits a pattern of strengths and weaknesses in
performance, achievement, or both relative to age, grade-level standards,
or intellectual ability, as indicated by significant variance among
specific areas of cognitive function, such as working memory and verbal
comprehension, or between specific areas of cognitive function and
academic achievement.
19 TAC 89.1001 Scope and Applicability
(a) A free appropriate public education through Special education
services shall be provided to eligible students in accordance with all
applicable federal law and regulations. Additional state statutes, rules
of the State Board of Education (SBOE) and commissioner of education,
and the State Plan Under Part B of the Individuals with Disabilities
Education Act (IDEA) can enhance but must not interfere with students'
access to IDEA rights.

19 TAC 89.1011 Full Individual and Initial Evaluation
(a) All students in the state of Texas who are suspected of having a
disability must be referred for a Full Initial Individual Evaluation
described in the Child Find Process under the IDEA. Referral of students
for a full individual and initial evaluation to determine if there is a
need for possible special education services must be a part of the
district's overall, general education referral or screening system. Prior
to referral, Suspicion of disability may result from students
experiencing difficulty in the general classroom should be considered for
who have been or who are being provided all support services available
to all students, such as tutorial; remedial; compensatory; response to
evidence-based intervention; and other academic or behavior support
services. If after a period of no more than six calendar months, the
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student continues to experience difficulty78 79
 in the general classroom
after the provision of interventions, district personnel must refer the
student for a full individual and initial evaluation through the IDEA.80

This The referral for a full individual and initial evaluation may be
initiated by school personnel, the student's parents or legal guardian,
or another person involved in the education or care of the student at any
point when there is a suspicion of a disability present.
19 TAC 74.28 Students with Dyslexia and Related Disorders
(a) In order to support and maintain full educational opportunity for
students with dyslexia and related disorders and consistent with federal
and state law, school districts and open-enrollment charter schools shall
provide each student with dyslexia or a related disorder access to each
program under which the student qualifies for services.
(b) The board of trustees of a school district or the governing body of
an open-enrollment charter school must ensure that procedures for
identifying a student with dyslexia or a related disorder and for
providing appropriate, evidence-based instructional services to the
student are implemented in the district.

(c) A school district's or open-enrollment charter school's procedures
must be implemented according to the State Board of Education (SBOE)
approved strategies for screening at risk, individualized evaluation, and
78

Oct 2020 Letter to TEA from OSEP, Appendix: “Response to Intervention- 34 C.F.R. § 300.307(a)(2) -Pages 3 and 4 of TEA’s ARD Guide
• TEA’s ARD Guide states: “Children, who do not respond to the initial interventions within a reasonable
time, as suggested by research, are referred for interventions that are more intensive.” I t may not be clear
to parents what constitutes a reasonable time as suggested by research. OSEP recommends that TEA
provide examples to clarify this point. See page 4.
• TEA’s ARD Guide states that “once it is apparent” that the student is not benefitting from “general
education interventions.” OSEP recommends that T
 EA elaborate further on what criteria it instructs its
LEAs to use to determine that it is apparent that the student is not making sufficient progress t hrough
general education interventions. See page 4.
RTI Network / A Program of the National Center for Learning Disabilities guidance indicates each tier
of intervention (Tier 2 & 3) “should generally not exceed a grading period.” “Students who do not achieve
the desired level of progress in response to these targeted interventions are then referred for a
comprehensive evaluation and considered for eligibility for special education services under the
Individuals with Disabilities Education Improvement Act of 2004 (IDEA 2004).”
rtinetwork.org/learn/what/whatisrti
79

80

Oct 2020 Letter to TEA from OSEP, p 3: “OSEP also has concerns about the implementation of these
policies and procedures based on the interviews with LEA personnel that were conducted during the
on-site visit. . . These LEA personnel explained to OSEP staff that some LEAs were not properly
implementing IDEA's child find and FAPE requirements. F
 or example, staff members from two schools
stated that before conducting an IDEA evaluation to determine eligibility for special education and related
services, a student must show a lack of academic progress in the State's dyslexia program. Therefore,
this type of information demonstrates that the assurances alone have not been sufficient to ensure
appropriate implementation of IDEA's child find and FAPE requirements at the local level.”
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techniques for treating dyslexia and related disorders81. The strategies
and techniques are described in the "Dyslexia Handbook: Procedures
Concerning Dyslexia and Related Disorders " provided in this subsection.
The handbook is a set of guidelines for school districts and
open-enrollment charter schools that may be modified by the SBOE only
with broad-based dialogue that includes input from educators and
professionals in the field of reading and dyslexia and related disorders,
parents, and parent-focused Special Education Attorneys from across the
state.
Figure: 19 TAC §74.28(c)
(d) Screening for at risk as described in the "Dyslexia Handbook:
Procedures Concerning Dyslexia and Related Disorders" should be based on
evidence and widely regarded by dyslexia experts as valid and further
evaluation should only be conducted by individuals who are trained in
valid, evidence-based assessments and who are trained to appropriately
evaluate students for dyslexia and related disorders.
(d -1) Any further evaluation to determine a disability like dyslexia is
present should only be conducted through a District’s Child Find
Obligation under the IDEA by individuals who are trained in valid,
evidence-based assessments and include individuals who are trained to
appropriately evaluate and identify students for dyslexia and related
disorders.
(e) A school district or open-enrollment charter school shall purchase a
reading program or develop its own evidence-based reading program for
students with dyslexia and related disorders that is aligned with the
descriptors found in the "Dyslexia Handbook: Procedures Concerning
Dyslexia and Related Disorders." Teachers who screen and treat these
students must be trained in instructional strategies that use
individualized, intensive, multisensory, phonetic methods and a variety
of writing and spelling components described in the "Dyslexia Handbook:
Procedures Concerning Dyslexia and Related Disorders. " The professional
development activities specified by each open-enrollment charter school
and district and/or campus planning and decision making committee
including ARD teams and RTI shall include these instructional strategies.
(f) At least five school days before any evaluation or identification
procedure is used selectively with an individual student, the school
district or open-enrollment charter school must provide written
notification to the student's parent or guardian or another person
standing in parental relation to the student of the proposed
identification or evaluation. The notice must be in English, or to the
extent practicable, the individual's native language and must include the
following:
(1) a reasonable description of the evaluation procedure to be used
with the individual student;

2018 Texas Dyslexia Handbook Ch II addresses Screening Instruments. Chapter 4 addresses “Critical,
Evidence-Based Components of Dyslexia Instruction”
81
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(2) information related to any instructional intervention or
strategy used to assist the student prior to evaluation;
(3) an estimated time frame within which the evaluation will be
completed; and
(4) specific contact information for the campus point of contact,
relevant Parent Training and Information Projects, and any other
appropriate parent resources.
(g) Before a full individual and initial evaluation is conducted to
determine whether a student has Dyslexia, a disability under the
Individuals with Disabilities Education Act (IDEA), the school district
or open-enrollment charter school must notify the student's parent or
guardian or another person standing in parental relation to the student
of its proposal to conduct an evaluation consistent with 34 Code of
Federal Regulations (CFR), §300.503, provide all information required
under subsection (f) of this section, and provide:
(1) a copy of the procedural safeguards notice required by 34 CFR,
§300.504;
(2) an opportunity to give written consent for the evaluation; and
(3) a copy of information required under Texas Education Code
(TEC), §26.0081.
(h) Parents/guardians of a student with dyslexia or a related disorder
must be informed of all services and options available to the student,
including general education interventions under response to intervention
and multi-tiered systems of support models as required by TEC,
§26.0081(d), and options under federal law, including IDEA and
accommodations under the Rehabilitation Act, §504.
(i) Each school or open-enrollment charter school must provide each
identified student with Dyslexia access at his or her campus to
instructional programs required in subsection (e) of this section and to
the services of a teacher trained in dyslexia and related disorders. The
school district or open-enrollment charter school may, with the approval
of each student's parents or guardians, offer additional services at a
centralized location. Such centralized services shall not preclude each
student from receiving services at his or her campus.
(j) Because early intervention is critical, a process for early
identification, intervention, and support for students at risk for
dyslexia and related disorders must be available in each district and
open-enrollment charter school as outlined in the "Dyslexia Handbook:
Procedures Concerning Dyslexia and Related Disorders." School districts
and open-enrollment charter schools may not use early intervention
strategies, including multi-tiered systems of support, to delay or deny
the provision of a full and individual evaluation to a child suspected of
having Dyslexia, a specific learning disability, including dyslexia or a
related disorder.
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(k) Each school district and open-enrollment charter school shall report
through the Texas Student Data System Public Education Information
Management System (TSDS PEIMS) the results of the screening for dyslexia
and related disorders required for each student in Kindergarten and each
student in Grade 1 in accordance with TEC, §38.003(a).
(l) Each school district and open-enrollment charter school shall provide
a parent education program for parents/guardians of students with
dyslexia and related disorders. This program must include:
(1) awareness and characteristics of dyslexia and related
disorders;
(2) information on testing and diagnosis of dyslexia and related
disorders;
(3) information on effective strategies for teaching students with
dyslexia and related disorders;
(4) information on qualifications of those delivering services to
students with dyslexia and related disorders;
(5) awareness of information on accommodations and modifications,
especially those allowed for standardized testing;
(6) information on eligibility, evaluation requests, and services
available under IDEA and that accommodations are available under
the Rehabilitation Act, §504, and information on the response to
intervention process; and
(7) contact information for the relevant regional and/or school
district or open-enrollment charter school specialists.
(m) School districts and open-enrollment charter schools shall provide to
parents of children suspected to have dyslexia or a related disorder or
identified through the IDEA process to have Dyslexia, or identified with
dyslexia under IDEA who no longer need interventions and who are now
only covered by 504 for accommodations, a copy or a link to the
electronic version of the "Dyslexia Handbook: Procedures Concerning
Dyslexia and Related Disorders."
(n) School districts and open-enrollment charter schools will be subject
to monitoring for compliance with federal law and regulations in
connection with this section. School districts and open-enrollment
charter schools will be subject to auditing and monitoring for compliance
with state dyslexia laws in accordance with administrative rules adopted
by the commissioner of education as required by TEC, §38.003(c-1).
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